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SUD BOSNE | HERCEGOVINE

Ref number: X-KR/06/163
Sarajevo. 24 August 2007

INTHE NAME OF BOSNIA AND HERZEGOVINA!

The Court of Bosnia and Herzegovina. Section [ for War Crimes, sitting in the
Panel composed of Judge Hilmo Vucinié. as the Presiding Judge, Judge
Shireen Avis Fisher and Judge Paul M. Brilman, as members of the Panel
including the Legal Associare Dienana Deljki¢ Blagojevié as the Record-taker,
in the eriminal case against the accused Nenad Tanaskovié. Jor the criminal
offense of Crimes against Humanity in violation of Article 172 (1) (a), (d). (e).
(0. (g). (h) and (k) in conjuncrion with Article 180 (1) of the Criminal Code of
Bosnia and Herzegovina (BiH CC). upon the Indictment of the Prosecutor’s
Office of BiH Ref. number KT-RZ-146/05 dated 29 September 2006, after the
public main irial. which was parily closed 1o the public, in the presence of the
Prosecuior of the Prosecutor’s QOffice of BiH, David Schwendiman, the
accused Nenad Tanaskovi¢ in person and his Defense Counsel Dragan
Borovéanin. atiorney-at-law  from Sokolac, and Radmila Radosavijevic,
attorneyv-at-law from Visegrad. following the deliberation and voting, on 24
August 2007 rendered and publicly announced the following:

VERDICT
THE ACCUSED:

NENAD TANASKOVIC a/k/a “Neso™. son of Momir and Stanojka, born on 20
November 1961 in the village of Donja Lijeska, Visegrad Municipaliy.
Personal Identification Number (JMBG): 2011961133652, Serb. citizen of
BiH. residing in Donja Lijeska ar No. 16, Visegrad Municipality. unmarried,
lirerate, completed secondarv school, qualified driver, employed, no prior
convictions, military service completed in 1981 in Slavonska Pozega. currently
in pre-trial custody pursuant 1o the Court of BiH Decision,
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HAS BEEN FOUND GUILTY

1. Of the Following:

In the period from April through late June of 1992, during an armed conflict in
Bosnia and Herzegovina, as a reserve policeman of the Visegrad Public
Securiry Station of the Trebinje Securiry Services Cenrer. he participated in a
widespread or systematic attack on Muslim civilian population in the territory
of the Visegrad Municipalin: by the Army of the Serb Republic of Bosnia and
Herzegovina (“the Army"), Police and paramilitary formations, which was
carried oul pursuant to policies of the Army. the police, paramilitary
formations, the Serb Democratic Party ("SDS”). and other organizations, and
with the purpose of removing Bosnian Muslint inhabitants from the territory: of
the Municipality of Visegrad. whicli was an atrack during which hundreds of
civilians were killed. tortured. beaten, illegallv deprived of liberiy, detained in
inhumane conditions. and forcibly transferred out of the territory of Visegrad
Municipalirv, women were raped and their properiy was illegallyv confiscated,
desiroyved or burnt down. all on religious. national or political grounds. which
are attacks the Accused had knowledge of and participared in them, in as much
as:

1. In mid-May 1992, together with Nenad Mirkovié and an unknown
soldier of the Uiice Corps. he arrived bv a red “Zastava 750" -"Fiéo”
automobile in a village in the territory of Visegrad Municipality, in front of the
house of Wimess A. a civilian: having fired a bwrsi of automatiic rifle fire
above her head. he told her that she was the one he was looking for and then
he forced her 1o get into the car. where he threaiened her that she would be
raped, cursing her; he also told her thar she would have ro “pray the Lord's
praver and make the sign of the cross ™. and thar her familv wauld never see
her again; then, coniing to a nearby villuge and the house of Viadimir
Draskovié, he and Witness A came out of the car and gor into a “Lada”
vehicle owned by Junuz Tufekéié. another civilian, whom he forced 10 drive
theni 10 the Cultural Center in Visegrad, where he forced the nvo of them out
of the car and took them at gunpoinit 1o the Police Station in Visegrad, after
which Tufek¢ié was imprisoned in the Police Station with other detainees,
where Witness A was interrogated by Drago Samardzic and was then placed in
a room in the Police Station where she was later raped by tvo unknown
soldiers.

2. On 23 My 1992, he and Novo Rajak. Milo§ Panteli¢, and SIa\\‘fl\(o
Trifkovié deprived civilians Suvad Dolovac and his brother Kemal Dglavaz-af




their liberpy in the Osajnica neighborhood of Visegrad and 100k them 10 the
local community office in the villuge of Donja Lijeska for interrogation;
during the interrogation, the accused Tanaskovié repeatedly hit Kemal
Dolovac with his fists and then gave him a severe blow in the back with a rifle
barrel; several times he also hit Suvad Dolovac, who was also repeatediy hit
by Novo Rajak: afterwards. the Accused and Novo Rajak took Suvad and
Kemal Dolovac 10 the Police Station in Visegrad. where they were detained for
Jour days. Suvad Dolovac was released. whereas his brother Kemal remained
in the Uzamnica barracks in Visegrad,

3. On 25 May 1992, in the village of Kabernik in Visegrad Municipalin,
together with unidemified soldiers. the dccused grabbed M.M. as he was
coming out of the woods. he tied his hands, threw him in a small truck, and
drove off 1owards Donja Lijeska. afier which the Accused and Novo Rajak
brought the heavily beaten prisoners M.M. and his futher HM. into the
Uzamnica barracks, where the two prisoners iold the other prisoners thar the
Accused and Novo Rajak had beaten them up.

9. On or about 31 May 1992, the Accused and a group of army members
attacked undefended villages populated bv Muslims, thar is, villuges of
Osojnica, Kabernik, Holijaci and Orahovei, and captured male civilian
residents from those villages, and told them thar they were doing it 10 protect
the soldiers from mines and fiom atiacks by Muslim forces, threatening 10 kill
anyone who attempied 10 run away: then, thev looted one shop and set houses
on fire: the Accused personally ser two of the houses on fire: during the night,
on the premises of the Primary School in Orahovei, where thev all were
staying for the night. Satko Sabanovié and another man were repeated|y called
out of the room wirere the men were derained and taken 10 another room in the
school where they were severely bearen by Nenad Tanaskovié, Milos Pantelic.
and five or six other soldiers: the next day. the prisoners were marched in the
direction of a bridge and they were threatened that thev would all be execuied;
then theyv were taken to the Uzamnica barracks in Visegrad. from where thev
were releasec a few hours later.

5. On 14 June 1992, the Accused was in one of the buses that was
transporiing Muslim civilians from Visegrad to the territory controlled by the
Army of Bill: they were forced 10 leave their places of residence due 1o
unbearable living conditions and threars of dearh if they did not leave
Visegrad, when they arrived in a place called ISevié Brdo near the border
benveen Sokolac and Olovo municipalities. men under the age of 65 were
ordered 1o siay: in the vehicles, whereas the women. children, and men over the——
age of 65 were ordered 10 ger our of the vehicles, which they did, an TR




Accused velled to the group of women. children and elderly people who were
leaving the vehicles thar they should go 10 “Alija’s siate” and that their men
would be released when the Army: of RBiH released some of the captured Serb
soldiers.

7. On 16 June 1992, as Mula Kustura. her son Enver Kulovac, and Camil
Kopi¢, and a group of other Bosniaks, were returning home because of an
unsuccessful attempt to leave Visegrad. on their way from the Old Bridge on
the Drina River 1o the apartment where Mula Kustura lived, the Accused e
an unidentified soldier ordered Enver Kulovac and Camil Kopié 10 ger into a
Golf automobile. which they did: the nvo were then driven away by
Tanaskovic: other people laier 1old Mula Kustura that theyv had seen her son in
prison.

Thus. as described above, as part of a widespread or systematic atiack against
the Muslim civilian population from the ierritory of Visegrad Municipality,
with knowledge of such anack and participating in it, and knowing by his acts
and omissions that he was participating in it by perperrating or aiding or
abetting with discriminatorv intent based on political. racial. national. ethnic.
cultural, or religious grounds; he is responsible for the imprisonment of Junus
Tufekéié and Wimness A: the rape of Wiiness A: the torture and imprisonmeint
of Suvad and Kemal Dolovac; the 1orture and imprisonment of M.M. and H.
M.; and the torture of Salko Sabanovié and another man. setting houses on
Jire. imprisomment of civilians. forcible wransfer. imprisonment of men under
the age of 63 and deprivation of freedom imprisonment of Enver Kulovac and
Camil Kopié.

Wherceby he committed the criminal offence of

Crimes against Humeaniry under Ariicle 172 (1) (h) of the Criminal Code of
Bosnia and Herzegovina_in relation 19 the following:

1. per sub-clause ) (deprivation of liberty of Wimess A and Junuz
Tufekéic), g) (rape of Witness #), f) (1orture of Witness A resulting from
the rape ) in respect of Count | of the Indiciment;

2. per sub-clause ¢) (deprivation of libern of Suvad and Kemal
Dolovac). f) (torture of Suvad and Kemal Dolovac) in respect of Couni 2

) . . RN
of the Indictment, OV 0

-~ !

’



3. per sub-clause e) (deprivation of liberty of M. M. and H.M). ) (1orture
of M.M. and H.M.) in respect of Count 3 of the Indictmen:;

4. per sub-clauses e) (taking of civilian prisoners). f) (torture of Salko
Sabanovi¢ and another man) and h) (persecution - destruction of
property) in respect of Count 4 of the Indictment;

5. per sub-clause d) (forcible nmansfer). ¢) (imprisonment of men under the
age of 65) in respect of Count 5 of the Indictment;

7. per sub-clause e) (deprivation of liberty of Enver Kulovac and Camil
Kopic) in respect of Count 7 of the Indiciment:

all in conjunction with Article 29 (Accomplices) in respect of Count | (e), 2. 3.
4. 5, and 7 of the Indictment, and Article 31 (Accessory) in respeci of Count |
of the Indictment (f) and g). all as read with Article 180 (1) of the Criminal
Code of Bosnia and Herzegovina.

Therefore, pursuant 1o the provision of Article 285 of the BiH CPC. with the
application of Articles 39, 42, 48 of the BiH CC. the Court of Bil{ Panel

SENTENCES

THE ACCUSED TO THE SENTENCE OF IMPRISONMENT FOR A
TERM OF 12 (TWELVE) YEARS

Pursuant 1o Article 56 of the BiH CC. the time the Accusec spent in pre-trial
custody ordered by this Court’s Decision from [/ July 2006 wntil he is
committed to serving his sentence, shall be credited toward the pronounced
sentence of imprisonment.

Pursuani 10 Ariicle 188 (4) of the BiH CPC. the Accused shall be relieved of
the duty 10 reimburse the costs of the criminal proceedings and the cited cosis
shall be paid by the Court of BiH.




Whereas, pursuant to Article (284) (1){ 3) of the BIH CPC. the Accused

HAS BEEN ACQUITTED

Of the following charge:

0. On 16 June 1992, while soldiers were 1aking prisoners our of the truck
and on the Old Bridge in Visegrad, killing them and throwing them inio the
Drina river. the Accused forced Witness C and another elderly Muslim man
(both civilians) to clean blood, bodies. and bodv parts off the bridge in
Visegrad and then the Accused ook Wiess C 1o the garden of the Horel
“Visegrad ™ where he becw him and forced him 10 lick blood off the ground:
then he took him to the Visegrad High School Center. which was used as a
detention center and, together with an unideniified soldier. he bear Witness C
again, hitting him with a wooden baton which broke, and kept kicking him
while the other soldier was hiting him with a rifle butt and his blows were
much weaker: the Accused then hit the wife of Witness C. who was begging
him to stop beating him, and in all of that he broke two of her teeth.

Whereby he would have commirted the criminal offence of Crimes against

Humanity under Article 172 (1) (). () and (k) of the BiH CC in respect of
Count 6 of the indictment.

Reasoning

A. Prosecutor's Office Indiciment Ref. number KT-RZ-146/05 dared
29 September 2006, confirmed on 6 Ocrober 2006. charged 1the Accused with
the commission of the criminal offense of Crimes against Humanirv in
violation of Article 172 (1) (a). (e), (). (g). (h) and (k) of the Criminal Code of
Bosnia and Herzegovina.

B. At a hearing held before the Preliminary Hearing Judge. the Accused
entered a plea of not guilrv 1o the cited criminal offense.

e
C. On 13 March. 20 March, 27 March and 3 April 2007. the Panel was, closed, SN
10 the public for the portion of the main wial when the Prosecution




Witness Protection Measures was discussed and during the taking of personal
details of wiinesses Suad Dolovac. Witness A. Wiiness B, Wimness C and
Witness D, who were direct eve-witnesses and victims of the commission of the
acts with which the Accused has been charged. thus witess Dolovac.
Witnesses B, C and D requested protection due to the fear for their personal
safetv and the safery of the members of their families. Except for witness A,
these witnesses testified in the open-session hearings. The public was excluded
during a portion of witness A's testimony for the reasons of protecting the
witness's intimate life. Pursuant to Article 235 of the BiH CPC, the Panel may
exclude the public during a part of the main trial if it is necessary to protect
the personal and intimate life of the injured party. As this wimess gave
evidence in public abour delicate and sensitive mauers, which ar all times
constitutes a risk 1o the private and personal lives of witnesses-victims, the
Panel has found justification in rendering this decision for the reason of
proteciing the personal and intimaie life of the injured partv. that is, the
interest of the wiiness. The Panel also excluded the public from the part of the
main trial held on 26 June 2007, at which the Defense ‘s Motion for Prorection
Measures for Defense witness M was discussed and personal details of this
wilness were taken, for whom the protective measures were ordered for the
reasons of his personal safety and for the job this Witness performs. Witness M
testified in an open session.

D. Pursuant 1o Article 4 of the Law on the Transfer of Cases from the ICTY 10
the Prosecutor’s Office of BiH and the Use of Evidence Collecied by the ICTY
in Proceedings before the Couris in BiH, the Court of BiH rendered the
Decision Ref. number X-KR/06/165 dated 26 June 2007 granting in part the
Prosecutor's Office of Bil! Motion dated 21 December 2006 and accepting
some of the facts established in the final Judgment in the Prosecutor vs. Mitar
Vasiljevi¢ Case (IT-98-32). Those facts are as follows:

/. “From 4 April 1992 Serb politicians repearedly requested that the
police be divided along eihnic lines” (para 42)

2. “Soon thereafter, both of the opposing groups raised barricades around
Visegrad, which was followed by random acts of violence including
shooting and shelling ™~ (para 42)

3. “hiearly April 1992, a Muslim citizen of Visegrad, Murar Sabanovié,
100k control of the local dam and threarened 1o release water™ (para 42)

4. "On abowr 13 April 1992. Sabanovié released some of thewaer.
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“The following day, the Utice Corps of the Yugoslav National Army
("JNA") intervened. took over the dam and entered Visegrad® (para 42)

“Even though many Muslims left Visegrad fearing the arrival of the
Uzice Corps of the JNA. the actual arrival of the Corps had. at first, a
calming effect” (para 43)

"Afier securing the 1own. JNA officers and Muslim leaders jointlv led «

media campaign to enconrage people 10 return 1o their homes™ (para
43)

“Many actually did so in the later part of April 1992" (para 43)

"The JNA also set up negotiations benveen the nwo sides 1o 1ry 10 defuse
ethnic tension” (para 43)

"The Uzice Corps was composed exclusivelv of Serbs ™ (para 43)

“Convovs were organized. emptving many villages of their non-Serb
population. On one occasion, thousands of non-Serbs from villages on
both sides of the Drina River from the area around the town of Visegrad
were laken to the fooiball siadium in Visegrad. — There, they were
searched for weapons ” (para 44)

“Many people living on the right side of the Drina River either siaved in
the 1oven of Visegrac, swent into hiding or fled ™ (para 44)

"On 19 May 1992, the JNA withdrew from Visegrad™ (para 43)

“Paramilitary units siaved behind. and other paramilitaries arrived as
soon as the army had left toven™ (para 43)

“Some local Serbs joined them ™ (para 43)
“Those non-Serbs who remained in the area of Visegrad, or those who
returned 1o their homes. found themselves wrapped [and) disarmed™

(para 47)

“Many other incidents of ... killings of civilians ook p/aci_gg_ Visegrad
during this period. F'rom earlv April 1992 omvards, non<Sei:b citizens
. o D




also began to disappear. For the next few months. hundreds of non-
Serbs. mosily Muslim, men and women. children and elderiv people,

were killed ™ (para 51)

18.  “Many of those who were killed were simply thrown into the Drina
River. wwhere many bodies were found floating” (para 52)

19 “Hundreds of other Muslim civilians of all ages and of both sexes were
exhumed from mass graves in and around Visegrad municipalinv® (para
52)

20 "The number of disuppearances peaked in June and July 1992 ... Most if

not all of those who disappeared were civilians ™ (para 33)

21, “Non-Serb citizens were subjected to other forms of misireatment and
humiliation. such as rapes or beatings. Many: were deprived of their
valuables. Injured or sick non-Serb civilians were denied access 1o
medical nreatment” (para 54)

22. “The nvo mosques located in the 10wn of Visegrad were destroved”
(para 55)

23, By the end of 1992, there were very few non-Serbs lefi in Visegrad"
(para 56)

24. “Today. most of the people living in Visegrad are of Serb ethnicity”
(para 56)

25. “Proportionally the changes (in ethnic composition) in Visegrad were

second only to those which occurred in Srebrenica’ (para 56)

In considering the Motion. the Panel heard the arguments put forward by the
Prosecution. wherefrom it follows thar Article 4 of the LOTC provides for a
possibility 1o accept facts established in ICTY judgments. In terms of the effect
of accepting a fact as proven, the Prosecutor argued thar such acceprance of
the proposed facts would relieve the Prosecution of the burden of proving that
Jact further. thereby creating a rebuitable presumption thar the fact is irue,
and that the purpose of Article 4 of the LOTC was to achieve Judicial
economy.




The Defense was opposed 1o the acceptance of any of the proposed facts
‘established” in ICTY proceedings. arguing that none of them incriminate the
Accused as a perpeirator in the widespread and systematic aitack against the
popuiation of Bosnian Muslims in Visegrad Municipalitv. The Defense furiher
submitted that the acceptance of such facts would represent a violation of the
Accused’s ECHR right 10 a fair trial by undermining the presumption of
innocence and the Court’s impartiality.

Article 4 of the LOTC provides that, at the request of a partv or proprio motu
the Cowrt. having heard the parties. may: decide 10 accepr as proven those
relevant facis that are established by a legally binding decision in any
proceedings before the ICTY.

Having held a hearing on this matter on 22 May 2007, ai which the Defense
Counsel and the parties were given opportuniry io argue their positions, the
Panel considered the arguments of the counsel and the parties and rendered
their decision pursuani to the cited arricle.

Article 4 leaves to the Court the discretion of making a decision as 10 whether
to accept the facts proposed. Neither the LOTC, nor the BiH CPC. provide for
the criteria upon which the Cowrt might exercise its discretion. In rendering
the Decision, this Panel relied on the criteria it considered appropriate 10
apply in order to exercise its discretion under Article 4. Those specific criteria
took into account the rights of the Accused under the lavw of Bil,
incorporating as it does the fundamenial rights prorectred by the ECHR. At the
same time, the Panel was mindful of the ICTY jurisprudence that was
developed in interpreting the Rule 94 of the ICTY Rules of Procedure and
Evidence. The Panel emphasized thar Rule 94 of the ICTY Rules of Procedure
and Evidence and Ariicle 4 of the LOTC are nort identical and that this Court
is not in anv way bound by the decisions of the ICTY. However, it is self
evident that some of the issues confronting the Tribunal and owr own Panel
are similar when considering established focts, and thai, therefore, the
considerations will likewise also be similar. Upon review of this criteria in
light of the arguments in this case. the Panel continues to be of the opinion
that the criteria fully protect the interesis of the moving party, the righis of the
Accused. the purpose of the LOTC, and the integrity of the rial process.

Based on the foregoing. in deciding on this matter the Court considered the
Jollowing criteria:

/. A fact must truly be a “fact” thai is:




a) sufficiently distinct. concrete and identifiable:
b) not a conclusion, opinion or verbal 1estimony;
¢) not a characterization of legal nature.

(A%

A fact must contain essential findings of the ICTY and must not be
significanily changed.

3. A fact must not antest, directlv or indirectlyv, to the criminal
responsibilin: of the accused.

q, Nevertheless. a fact that has gained such a level of acceptance as true
that it is common knowledge and not subject 10 reasonable contradiction
can be accepted as an adjudicated faci even if it relates to an element of
criminal responsibilin.

[

A fact niust be “established by a legally binding decision’ of the ICTY.,
which means that the fact was either affirmed or established on appeal
or not contested on appeal, and that no further opportunity to appeal is
possible.

6. A fact must be established in the proceedings before the ICTY in which
the accused against whom the fuct has been established and the accused
before the Court of BiH have the same interests with reference to
contesting « certain fact. Accordingly, the facts siated in the documents
which are a subject of a plea agreement or voluntary admission in the
proceedings before the ICTY shall not be accepted. given thar the
interests of the accused in such cases are different. ofien contrary 1o the
interests of those accused who wiilized their right 10 a 1rial.

7. A fact must be established in the proceedings before the ICTY. in which
the accused against whom the fuct has been established had legal
represeniation and the right and oppormmnit 1o defend himself. It is
therefore clear that the acceprance of the fact deriving from the
proceedings in which the accused has not tesied it by his evidentiary
instruments is unacceptable for this Panel. Even more so because the
accuracy of that fact is questionable, since the accused did not have the
opporiunity (or had insufficient opporunirv) 10 respond 10 it and Iry to
contest it.

All of the facts accepred as proven met the requirements of the criteria. In
particular. all of these facis are relevant 10 the Accused’s case on the basis
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that the crimes established in the Vasiljevic Case were commited at the same

time and in the same geographical area as those with which the Accused is
charged.

The legislative purposes for providing ihe Court with the discretion 10 accept
as proven’ established facts include judicial economy, the promotion of the
Accused’s righi 1o a speedy irial. and consideration for witnesses in order 1o
minimize the number of tribunals before which they must repeatr testimony: that
is often traumatizing. The LOTC's purpose of facilitating a speedy irial can be
promoted in accordance with the Accused's right to a speedy trial as
prescribed by Article 13 of the BiH CPC and guaranteed by Article 6(1) of the
ECHR. The purposes of judicial economyv and consideration for \itnesses.
however, can put at risk the Accused’s right 10 a fair wial and the presumpiion
of imocence. Therefore the Court may only promote those purposes in a way
that respects those rights. The criteria are designed 10 do this. Otherwise. the
evidentiary proceedings would in fact end 10 the detriment of the accused even
before ihe imminent presentation of all of the evidence in the case. In this
pariicular case. the Panel was mindful of Article 6 of the ECHR and Ariicles 3.
13 and 15 of the CPC when exercising its discretion under Article 4 of the
LOTC.

The acceprance of established facts ‘as proven’, under the criteria we have
ourlined, does not relieve the Prosecwor of his burden of proof nor does it
detract from the presumption of innocence under CPC Article 3. The
acceptance ‘as proven’ of facts established in the final judgmenis of the ICTY
only means that the Prosecuior has met the burden of production of evidence
on thal particutar fact and does not have 10 prove it further in his case in chief.
Admission of each fuct does not in am: way affect the right of the Accused 10
challenge any of the accepied facis in his defense. as he would do with anv
other factnal proposition on which the Prosecutor had produced evidence. Nor
does it preclude the Prosecution from presenting additional evidence in order
10 rebut the Defense challenge. Likewise. Article 15 of the CPC is respected
because the Court is not bound 1o base its verdict on anv fact adiined as
proven. The adjudicated facts herein adminted were considered along with all
of the evidence produced in the main vial.

E. The Bil Prosecutor’s Office adduced the evidence by hearing the witnesses

and presenting the material evidence. The following witnesses were heard

during the main trial: Rahima Zukic. Islam Cero, Suad Dolovac, Salko

Sabanovié. Fazila Cero, Ramié¢ Sabaheta. Mula Kustura, Ferid Spaly;é\. andl
’\\ A TR

witnesses using pseudonyms A. B, C and D. NP
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The Panel reviewed the following material evidence of the BiH Prosecutor’s
Office: map of Visegrad Municipalitv. Changes in the Ethnic Structure of the
Visegrad Municipality Population berween 1991 and 1997 by Evea Tabean and
Jakub Bijak: AD Visegradirans Certificate number 9/07 dated 23 April 2007;
DP Visegradtrans Decision Ref. number 155-31/98 dated 22 May 1998 on the
assignment of Nenad Tanaskovié to a work post: DP Visegradirans Decision
Ref- number 255/32 dated 23 August 1996 on the assignment of Nenad
Tanaskovic to a work post; Decision of the Visegrad Depariment of Republika
Srpska Ministry of Defense Ref. number 01-208-9/95 dated 1 December 1995
on the assignment of Nenad Tanaskovié 1o compulsory work: DP
Visegradirans Decision Ref. number 140/91 dated 18 Seprember 1991 on the
reassignment of eniplovee Nenad Tanaskovié: DP Visegradirans Decision Ref.
number 16/91 dated 17 May 1991 on the assignment of Nenad Tanaskovié 10
duties and tasks:. SOUR Centrotrans RO (Work Unit) Visegradirans Decision
dated 10 October 1986 on the reassignment of emplovee Nenad Tanaskovié;
SOUR Centrotrans RO Visegradirans Decision Ref. number 99/82 dated 6
September 1982 on the assignment of Nenad Tanaskovié 1o duties and other
tasks; Certificate of filed application/cancellation of the insuree Nenad
Tanaskovi¢ dated 6 March 2004; Certificare of filed application/cancellation
of the insuree Nenad Tanaskovi¢ dated March 2004, Phoio of the Visegrad
Culture Center: Photo of the old Police Station; Two photos of Visegrad:
Photo of the Mehmed Pasa Sokolovié Bridge: Three photos of the Visegrad
Horel from different angles; Photo of the Square of Fallen Veterans (Trg palih
boraca); Two photos of Enver Kulovac: Photo of the new bridge in Visegrad:
Record of Exhumation by the Canmtonal Court in Sarajevo number Kri-421/00
dated 9 Ociober 2000: Skeich of the crime scene bv the Criminal Forensics
Department of the Sarajevo Canton Mol Crime Police Sector Ref. number
2493/00-2625/00: Photo documentation of the Criminal Forensics Depariment
of the Sarajevo Canton Mol Crime Police Sector Ref. number 2589/00;
Autopsy Report case number SPO1/4218B dated 3 November 2000: Record of
Exhumation by the Cantonal Court in Sarajevo number Kri-414/00 dated 9
October 2000: Sketch of the crime scene by the Criminal Forensics
Department of the Sarajevo’ Canton Mol Crime Police Sector Ref. number
2493/00-2625/00: Photo documentation of the Criminal Forensics Deparimemt
of the Sarajevo Canton Mol Crime Police Sector Ref munber 23582/00;
Autopsy Report case number SP0I/414B dated 7 May 2001: Record of
Extuumation by the Cantonal Cowrt in Sarajevo number Kri-447/00 dated 9
October 2000. Excerpt from the Register of Deaths for M.M. number 202-
16682/06 dated 2 October 2006 Excerpt from the Register of Deaihs for
M.H. number 202-16683/06 dated 2 October 2006: Republika Srpska Mol

Cover Letter Ref number 02-7652/06 dated 11 Seprember 20.0@;;%1‘{:\ of the
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reserve police members of the Visegrad Public Securiry Station dated 10 June
1992: Istoéno Sarajevo Public Security Center Letter 1o the BiH Prosecutor's
Office. Visegrad Police Station 13-1-11/02-235-152/06 dated 7 August 2006.
Excerpr from the Criminal Record for Nenad Tanaskovié number {3-1-11/02-
233-152/06 dated 7 August 2006: Admission Paper of the Visoko Ciry
Gravevard Ref number 189/03 dated 29 April 2003.

F. The Defense also adduced the evidence by hearing the witnesses Dragisa
Trifkovié, Bosko Asié, Suad Dolovac, Ahmet Sejdié, Solomun Janjic, Aco
Nikitovic and Witness M, and presemied the material evidence. namely:
Cadasire map of Visegrad Municipalitv indicating the movement of the
Accused: Cadasire map of Visegrad Municipality: Photo of the Viasinj Hill:
Photo of Pocéivala: Photo of Pocivala — Butrove; Photo - road 10 Pocéivala;
Phota — Pocéivala. Butrove siijene. Kabernik: Photo - Butkove stijene —
Austrian Barracks: Photo — Bukove stijene. Pocivala. Volijaci: Photo —
Pretisa. Kabernik, Photo ~ board: Photo of Cesko Asib: Photo — Kabernik.
Cancari: Photo — Donja Lijeska Culture Center; Photo — Donja Lijeska:
Photo — Osojnica apartment blocks; Photo — Osojnica road; Photo of the
accused Nenad Tanaskovic. Set of photos of the Visegrad area: AD
Visegradwans Certificate Ref. number 6/07 dated 28 March 2007; AD
Visegradirans Cerrificate Ref. number 9/07 dated 19 April 2007: Copy of the
military booklet in the name of Nenad Tanaskovic number 129427: Excerpi
from the Register of Deaths for Liubomir Ninkovi¢ Ref. number 03-202-198/07
dated 25 May 2007: Excerpi from the Regisier of Deaths for Vojin Gluhovié
Ref. number 03-202-197/07 dated 25 May: 2007: Excerpt from the Register of
Deaths for Josip Neskovi¢ Ref number 03-202-199/07 dated 25 May 2007
Excerpi from the Register of Deaths for Novica Savié Ref number 03-202-
220/07 dated 19 June 2007; Lxcerpt from the Register of Deaths for Veljko
Mirkovi¢ Ref. number 03-202-221/07 dated 19 June 2007; Excerpt from the
Register of Dearhs for Viatko Trifkovic Ref number 03-202-46/07 dated 7
February 2007: Excerpt from the Regisier of Deaths for Tomislav Lugonja
Ref. number 03-202-142/07 dated 10 April 2007, Certificate of the Police
Directorate of the Republic of Serbia Ministry of Interior Ref number 0135.1-
02/07 dated 12 February 2007; Certificate of the Srpsko Sarajevo Public
Security Center, Visegrad Police Station Ref number 13-1-11/05-222-40/07
dated 6 February 2007. Finally, the accused Nenad Tanaskovic himself gave
evidence at the main trial in his own defense.

G. On 16 July 2007, the Panel visited the crime scenes where the criminal
offense was committed in the territory of Visegrad Municipality,_specifically
the location of the Uzamnica barracks, the Culture Center {;1_.1/_;“&.\..‘{?illqge of




Donja Lijeska, Trg palih boraca (Square of Fallen Veterans), Visegrad Horel,
the Mehmed Pasa Sokolovié¢ Bridge. the old Police Station. the Muslim
cemetery and the building where Mula Kustura owned an apartment.

H. The BiH Prosecuror’s Office siated in the Closing Arguments that the
Prosecutor’s Office adduced evidence which proved beyond anv reasonable
doubt that a widespread and systematic aitack on the civilian population was
carried out ar the time when the events he is charged with in the Indiciment
occurred: that Nenad TANASKOVIC was aware of such anack; and that in the
comext of this artack, he directlv participated in certain actions and activities
which are prohibited by Ariicle 172 of the BiH CC, that is, he unlawfullv and
Jorcefully removed parts of the population from the places where they were
entitled 10 be; that he abducied. detained or in other manner pariicipated in
the actions which caused severe denial of peoples’ freedom: that he persecuted
people based on their national and religious membership; thar he tortured
people by beating them up and inflicting on them severe mental pain and thus
causing strong pains and sufferings: and that he aided and supporied others in
the preparations for the commission or in the commission of ihe offenses
prohibited under Article 172 of the Bill CC: that he aided and supported rape
and murder; that he aided and supported persecution.

Prosecution witnesses Rahima Zukié, Ferid Spahié, Mula Kustura testified in
detail about those “cleansings” and convovs. witnesses Islam Cero, Suvacl
Dolovac, Wimess D spoke about how they were forced to leave their property
and were used as human shields, witnesses Salko Sabanovié. Islam Cero,
Witness D spoke how their personal property was plundered and burnt down,
Witness A about the rape, Witness C about murders, wimnesses Mula Kustra,
Sabaheta Ramic, Rahima Zukié, Ferid Spahié, Witness B and witnesses Fazila
Cero, Suvad Dolovac, Mula Kustura, Sabaheta Ramic. Ferid Spahié. Rahima
Zukic, Islam Cero abour the abdiuctions which ended in murders. witnesses
Suvad Dolovac. Islam Cero, Salko Sabanovié. Witmess C about detention,
tortures and death. All these resuls indicate that the main purpose of the
atiack on non-Serb citizens in Visegrad Municipalin: was 10 eliminare the non-
Serb population. and 10 create circumsiances in the Municipality which would
not encourage the return of the non-Serb population. The Accused stated thar
he knew that the number of Muslim population in Visegrad Municipalin: was
reduced to a minimum. He stated that, in May 1992, he was mobilized and
assigned as a military policeman, which was the position hardlyv ro be avoided,
knowing the scale or the plan of what was happening around him, in spite of
his denial that he frequently went 1o Visegrad. He admited thar he had heard
that people had been killed and thrown into the Drina River."ﬁé-"‘)(‘r;éﬁ:}rlzaf
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people were rounded up and expelled from Visegrad, but he claims that he did
not know that the goal was 10 gei rid of Muslims; in spite of the very
observable fact that all those persons expelled from Visegrad were Muslims.
Based on the foregoing, the Prosecuior’s Office moves the Panel to find the
Accused guilty and sentence him 10 long ierm imprisonment for a period of 25
vears.

l. In the Closing Argumenis presented by the Defense, the application of the
BitH CC is contested first, as the Code which is less lenient for the Accused anc
the Defense holds that it is necessary to apply, pursuant to the principle of
legality and the principle of prohibited retroaciive application of laws. the law
which is more lenient 10 the perpetrator. which is certainly the criminal code
which was applicable at the time of ihe alleged commission of the offense by
the Accused. The Defense also points out the obligation to apply this principle
pursuant 1o Article 7(1) of the Luropean Convention on Human Righis and
Freedoms (hereinafier: the European Conveniion). Also, the Defense states
that it js aware of the Decision of the Constitutional Court of Bil{ in the case
number 1785/06, bur it holds that one decision in a single case does not
represent a general and binding position. When each particular count of the
Indictment the Accused is charged with, imer alia, the criminal offense of
persecution. is in question, the Prosecutor’s QOffice failed 10 offer evidence
which would prove the essential element of the offense of persecution, that
being the discriminaiory intent.

When Count | of the Indictment is in question, the Accused did not have any
conirol over the evenis in the Police Station. and the evidence does not show
that he committed the offense of rape. This Count of the Indictment is based on
the siatement of anlv one witness. namelv the protecied witness, and a senience
cannot be esrablished on such statement.

With regard to Count 2 of the Indictmeni, the Defense points out that it has not
heen proven by anyv piece of evidence thar the Accused committed the niurder
of Kemal Dolovac. The evidence concerning the beating of the brothers is also
not reliable. The Accused stared thar he did in fact take away the brothers
Dolovac for interrogation, but upon the order by Viatko Trifkovié. Also. the
charges against the Accused for keeping them detained in inhumane conditions
are not founded because he did not have any possibility to control or 10 impose
the conditions in the Uzamnica barracks nor is there anyv reliable evidence
supporting that.




When Count 3 of the Indictment is in question, the Defense holds thar there is
no responsibiliry on the part of the Accused with regard 1o this Count of
Indictment either. There are certain contradictions in the statements of
Witness B and Fazila Cero regarding the apprehension of M.M., and the
testimony of Suvad Dolovac with regard 1o the apprehension of H.M. Also. the
Prosecutor’s Office failed to prove any involvement of the Accused in ihe
killings of M.M and H.M.

The circumstances referred to in Count 4 have also not been proven with
regard to the accused Tanaskovié. First. the offense concerning the
deportation and the forced removal cannot be clear from the presented
evidence because the Prosecutor’s Office did not prove the intention of the
Accused to really forcefully remove the people. Also. it is clear that the people
who moved in a group toward the school in Orahovci. returned to their homes
afier a certain period of time. When the participation of the Accused is in
question, the Defense points ot that the escort of the group 1o the school was
ordered by the superiors and that it was justified from the military point of
view. With regard to the allegations on serting the houses on fire, it was not
clearly established from the witnesses for the Prosecution who and in which
manner set on fire the houses concerned, no one saw 1he Accused doing that.
Also, the Defense does not accept the qualification of the column as "a human
shield”. In relation to Count 4 of the Indictment, the Defense points out that
primarily. within the context of the actions with which the Accused is charged.
there is no anack on undefended villages. nor can the actions as described
tnder the Indiciment be considered deportation or forced removal. The men fit
Jor military service were regularly escorted by rhe soldiers. among whom the
Accused was also present. which reflects his participation. 10 the school in
Orahovei and the military Uzamnica barracks, afier swhich they were released
10 go 10 their homes, which is confirmed by the starements of the witnesses for
the Prosecution. The reason for the civilians ' detention was quite legitimate,
while the military escort was provided pursuant to the orders of the superior
structires, and the escort itself was carried out pursuant to the provisions of
the IV Geneva Convention. Furthermore, there cannot be any discussion abour
the desiruction of private ownership, since it was an isolated case that was
conditioned by military needs, while in the case of the alleged setting fire to
the houses. it arises from the witnesses’ testimonies that the Accused did not
carry out the stated action. Finally, with regard 10 the offense concerning the
existence of human shield, the fact iiself that the civilians went first. in from of
the soldiers. does nor mean anvihing.
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The Defense holds that with regard to Count 5 of the Indictment the criminal
responsibility of the Accused is excluded in its entirety. Primarilyv, it is obvious
that the Accused is not mentioned as the organizer of the alleged deportation,
nor was his activity relaed 10 the dispuiable actions proved. It is not clear
whether the Accused was on the site of the event, and if he was, wniil which
momeni. and also whether he had any contact with the present persons.
Therefore the existence of a plan and discriminatory intention for the offense
he is charged with, is questionable.

Furthermore, the Defense dispuies the identification of the Accused as the
perpeirator of the offense referred to in Count 6 of the Indictment, since the
identification itself was not carvied our in the statworily prescribed manner.
Witness C. who identified the Accused as the perpeirator of the actions
referred to under the Count concerned. is the only: wwitness for the Prosecution
who lestified with regard 1o the circumstances under this Count, except that he
dicl not know the Accused from before, and in the opinion of the Defense, there
are certain inconsisiencies in his testimony, thus the idenrification of the
Accused is questionable.

Finallv. the Defense notes that, in the period benveen 15-17 June 1992 the
Accused was in Mladenovac, Serbia, which is several hundred kilomerers away
from Visegrad, 10 pick up humanitarian aid, and therefore it is clear that he
cannot be criminally liable for the actions referred 10 in the stated Count of the
Indiciment. Furithermore, there are certain differences among the statements
of the witesses for the Prosecution. both with regard to the appearance of the
Accused at the time of the alleged commission of the offense, and the actions of
the Accused, therefore the identification of the Accused by those winesses is
questionable. Accordinglv. it is quite clear that it cannot be established beyond
anv reasonable doubt thar the Accused is the person responsible for the
apprehension of Enver Kulovac and Camil Kopié. Above all, the Defense
poinis out that there is no connecrion benveen the alleged apprehension of the
stared persons by the Accused and the faci that they were subsequentlv killed,
therefore the Defense holds that the Accused cannot be held criminally liable
either for the apprehension or for the killings of the stated persons.

J. The Panel adduced evidence by examining both Prosecution and Defense
witnesses and reviewing the proposed material evidence. Having evaluated the
evidence individually and in combination. the Panel has ruled as set forth in

the gperative part herein: PN
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Pursuant to the Indictment of the Prosecutor's Office, the Accused is charged
with the commission of the criminal offense of Crimes against Humanity in
violation of Article 172 (1) of the BiH CC. which reads:

(1) "Whoever, as part of a widespread or systematic atrack directed against
any civilian population. with knowledge of such an anack perpetrates any of
the following acis:

- Depriving another person of his life:

- Forcible iransfer of popularion,

- Imprisonment or other severe deprivation of physical liberty: in violation
of fundamenial rules of international law:

- Tortwre:

- Rape:

- Persecutions against any ideniifiable group on ethnic, religious or
other grounds that are universally recognised as impermissible under
international law, in connection with any: offence lisied in this
paragraph of this Article;

- Other inhumane acts of a similar characier intentionally causing grear
suffering, or serious injury 10 bodv or to physical or menial health.

shall be punished by imprisonment for a term not less than 1en vears or long-
term imprisonment.

L_Ir was the obligation for the Prosecution to establish. first of all, general
elementis of this criminal offence. those being:

1.1 The existence of a widespread or systematic attack:

1.2 Directed against a civilian population.

1.3 A “nexus benween the acis of the Accused and this attack, namely.
that the prohibited acts were commined as part of this anack: and thar the
Accused had knowledge of this attack:

Having reviewed the Prosecution evidence. the Panel concludes that Srom
April to June 1992, there was a widespread and svsiematic attack conducred
by the Army of the Serb Republic of Bosnia and Herzegovina ('VRS’), police

and paramilitary formations, in particular, by the 'Beli Orlovi’ (Whire
Eagles), against the Muslim population of the Visegrad municipaliry.

1.1 Based specifically on the siatements of Prosecution wimesses. the Panel

concludes that from April to June 1992, more precisely in_time periods

relevant 1o each count of the Indictment, there was «a widespreadsanack
. T, Y
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conducted by the Army of the Serb Republic of Bosnia and Herzegovina
(VRS ). police and paramilitary formations against the Muslim population of
the Visegrad municipalirv. So. for example, the Prosecution witness Rahima
Zuki¢ described how her village of Dobrun was attacked on 6 April 1992 by
Serbs from the surrounding villages of Dobrunska and Tasiéi. This was both
an infantry and artillery atiack. Similarly, Islam Cero described how he first
fled Osojnica in mid-April 1992, as «a result of shooting and shelling all
around Kabernik. The Usice Corps of the Yugoslav National Armv (JNA)
enrered Visegrad and then departed. After that. scores of unarmed Muslims.
mosily male. were illegally apprehended. Witness Mula Kustura and Witness A
both testified that many of these men disappeared. The apprehension of men
was often followed by arbitrary: detention during which the civilians were
maltreated and subjected 1o ethnic abuse. for example. being forced 10 sing
Serbian nationalist songs. There were unprovoked atiacks on villages, in the
course of which people were arbitrarilv killed. Muslim  houses were
systematically set on fire and six witnesses testified that their properties were
burnt down. These violent actions of the army and paramilitaries created an
atmosphere of exireme fear and anxiery, leading many civilians ro flee to ihe
woocls. The incidents detailed above vwere commitied throughout the Visegrad
municipality, including the villages and settlements of Kabernik. Osojnica.
Okolista, Crnéa, Pocivala, Smrijecje. Zagre. Veletovo and Dobrun. Thus it is
evident that the attack on the Muslim population was widespread,

The Panel further concludes thar the anack was systematic. It is clear that
Sfrom the moment the Uiice Corps entered the Visegrad Municipality there was
a concerted effort by local Serbs to disarm and regulaie the activities of the
Muslim populaiion. On many occasions there was a clear pattern to the
trearment of captives, for excunple. after their initial apprehension, theyv were
taken to the Uzamnica barracks or the SUP Police Building for further
interrogation and beatings. Further, the scale of later incidents, such as those
detaited in respect with Count 4 and 5 of the Indictment, required planning
and the concerted effort of VRS, acring in conjunction with paramilitary
groups and the police.

While considering the nature of the attack on the Muslim population in the
Visegrad Municipality. the Panel also took into account some of the
established facts lisied above under Section D. especially the facts No. 11, 17.
18. 21, and 22
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1.2 As regards the status of persons against swhom it has been proven that the
acts charged in the Indictment have been commited, the Panel firsi of all
refers 1o the provision defining the status of a civilian.

Article 3 (1)(a) of the Geneva Convention Relative 10 the Protecrion of Civilian
Persons defines civilians as: “Persons taking no active part in the hostilities,
including members of armed forces who have laid dovwn their arms and those
placed hors de combar by sickness. wounds. detention. or any other cause.”

This Article prescribes that this category of the population shall, ar all times,
be treated humanely. without any adverse distinction founded on race. color,
religion or faith, sex. birth or wealth. or any other similar criteria.

The evidence of Prosecution witnesses. in partictdar Witness A and Islam
Cero. amongsr others. establishes that the attack did not 1arger Bosniak
military formations but rather Muslim civilian population. Thus. if the
statements of these wiinesses are analyzed in the context of Article 3 (1) (a) of
the Geneva Convention Relative to the Protection of Civilian Persons from
1949. defining civilians as persons 1aking no active part in the hostilities. it is
clear that the actions of the Accused rargeted civilians.

1.3 In terms of establishing a nexus benveen the Accused’s actions and the
widespread and systematic attack, it is clear thar his acrions, which are
described in the Counts of the Indictment of which he is found guilrv, and
which reflected in depriving the lives of persons. aiding in rape, acting as a
co-perpeirator in iorture, forcible transfer and destruction of Musiim properiy.,
were taking place during the period immediately after the widespread ancd
svstematic attack against the civilian population of Visegrad Municipality; his
actions were part of that attack and were designed 10 further the progress of
this larger anack. It has been established thar the Accused was involved in
taking the civilians for interrogations which would result in inhumane and
degrading treatment either by the Accused himself or other individuals. In
relation 1o Coumts 1-3, this is evident from the Jact that the Accused
imentionally handed his civilian capiives over 10 other authorities. either to
the police or 10 the Army, who were participants in the antack. Thus, this
interaction and cooperation with other participants in the atiack serves to
prove both that the Accused’s actions were part of the larger anack, and
moreover, that the Accused was aware thar his actions formed part of such an
attack. The Accused’s attempis 0 force confessions from ceriain victims also
reveal that the Accused's actions formed part of the attack and the Accused’s
knowledge of 1his faci. The immense scale of the incidents involved V;j.‘Cb?gug 4
and 5 of the Indiciment demonsirates that such events we i v




nature. part of the larger attack. The Accused's involvement in these events is
clearlv established. Finally. in view of ihe events thai preceded the
apprehension of Enver Kulovac and Camil Kopié. their detention by the
Accused ywas supposed 1o serve the malevolent purpose of the arack and
coniributed to the intention 1o remove Bosniak civilians from the Visegrad
Municipaliry. The verbal atiacks and characterisations used by the Accused
when encountering Muslims, including his individual victims, such as Winess
A Suvad Dolovac and Rahima Zukié, demonstrate his clear intemt to
discriminare against individuals on the basis of their Bosniak ethniciry. It is
notable that all his victims were indeed of Bosniak ethnicity, the same group
that was the target of the widespread and svstematic atack in the Visegrad
Municipality. The Panel finds that this weas not a coincidence, but rather, the
result of the Accused’s clear motivation 1o discriminaie on ethnic and religious
grounds. Considering the Accused's presence on the scenes of various
incidenis described in the Indictment and detailed below. especially his
involvement in the taking of civilians on or abour 31 May 1992 and ihe
Sforcible transfer of them on 14 June 1992. it is bevond a doubt thar he was
aware of a larger anack rargeting Muslim population. Furthermore, the rather
visible and public narure of the persecution of this population. especially the
consequences of the killings, had 1o be indicative of the scope and nature of
such an artack. The Accused siared thar he entered the rown of Visegrad at this
critical time and that he was in the vicinirv of the bridge and the Police
Station. Lvidence shows that those were locations where the extremely brutal
beatings by the Police and paramilitaries took place. The Accused also
testified that he had spent a lor of time at the command post in Donja Lijeska,
therefore he was most certainly aware of the ongoing military atrack and the
Jacet that it 1argeted Muslims. As such. it is indispuiable that the Accused was
aware thar his actions furthered the atiack on the Muslim civilian population
of Visegrad.

The status of the accused ar the time of commission of the criminal offense also
supports the fact thar it is evident thar the accused carried owt actions
commining a criminal offense as part of an ongoing widespread and
svstemaiic anack of which he was awvare. It follows from the evidence
produced that the accused was a member of the reserve police force for the
Visegrad Public Securint Station, Trebinje Securiry Services Center. The
Accused in his testimony. and the Defence wimnesses Momdilo Trifkovié and
Bosko Arsié. stare that, ar the material time relevant to the Indictment. the
Accused was a member of the Army of Republika Srpska. However, as
indicated in the Republika Srpska Ministry of Internal Affairs records. the
Banja Luka RS MUP Leuer No. 02-7652/06, dated 11 September. 2006,




proposed as material evidence by the Prosecutor’s Office of BiH. savs that the
Accused was listed as a member of the reserve police force of the then
Visegrad Public Security Station as of 10 June 1992 and thai, according to the
Trebinje Public Securiry Center, was listed on Visegrad Public Securin
Station payroll for the month of June 1992. The assertion thar the Accused was
a member of the police force is also supported by testimony from Wimess D,
Sahabeta Rami¢ and Mula Kustura. They observed the Accused associating
with reserve policeman, in a police car and wearing a police uniform. The
Panel is satisfied that. ar all the times covered by the Indictmeni, the Accused
was a menber of the police reserve force. In that capacirv, the Accused
participated in the attack against the Muslim population. On the other hand,
the Accused testified that his role in VRS. in May and June, was limited to
delivering food 10 the froni lines and 10 driving the commander of his company
at Donja Lijeska. Given the coherent and consistent testimonies of witnesses
Jor the Prosecution. which indicated that the Accused reallv was involved in
criminal activities, and bearing in mind the material evidence of the
Prosecution, which again establishes bevond a doubr thar the Accused was a
member of the reserve police, the Panel finds this claim 1o be untenable.

Based on the foregoing, the Panel concludes bevond a doubt that the relevant
actions occurred at the time of a widespread and systematic attack by the
Army of Republika Srpska, police and paramilitary formations against the
civilian population of Visegrad Municipality. and thar the Accused, acting as
part of such an aitack, was aware that his actions represented part of such an
attack.

2. As regards the act of the perpetration itself. the Prosecution witnesses. who
testified about the circumsiances surrounding the charges of the perpetration.
are mainly direct evewitnesses to the incidents, however some of them are also
direct victims.

2.1 In respect of Count | of the Indictment. the accused is charged with the
commission of the criminal offense under Articie 172 (1) subparagraphs (e),
(g). () and (h) of the BilH CPC, and the Panel! Sfinds that the accused is liable
Jor the commission of this criminal offence as a co-perpetrator per sub-cluuse
(e) (deprivation of liberiy of Witness A and Junuz Tufekcic). and as an
accessory per sub-clauses (g) rape of Witness A and (f) 1orture of Wimess A
resulting from the rape.

The Panel finds that these charges have been proven by ithe testimonv of
Witness A and. in pari, the testimony of witness Dragisa Trifkovié Witress-A is




a victim of this criminal offence and her itestimony focused on the
circumsiances surrounding these charges.

According to Witness A's testimony, on the relevant date, 14 May 1992, while
she was standing on the border of her neighbour's estate, the Accused arrived
in a red 'Fi¢o' vehicle and said: “You are the one we are looking for.” The
Accused then pointed ar the witness. instructing her to approach him. He
arrived with Nenad Mirkovi¢. The Accused was very aggressive and swas
shooting his weapon in the air and also kicked around the groceries she had
bought earlier that day. The Accused then ordered her to emer the car, in
which he had arrived, and she did so. The Witness stated that she did nor uner
a single word throughout the journey and that she was unceriain as 10 whether
she would come out of this alive. She did not feel at liberty to leave the vehicle.
Thereupon, they went with witness A to Viadimir Draskovié's house where the
Accused, in the company of Nenad Mirkovié, forced Junuz Tufekéié 1o enter a
Lada vehicle. Witness A testified that Junuz Tufekéié did not enter the vehicle
voluntarilv. Thereupon, the accused ordered Tufekéic to drive him and Wimness
A. whereas Nenad Mirkovic left in his vehicle. Witness A again sat in the back
seat of the Lada which 100k them tovwards the building of the police station in
Visegrad where theyv vwere detained for the next 48 hours. When the Accused
deprived them of their liberty and forced them 1o enter the vehicle, he did not
explain 1o them the reasons for their deprivation of liberty or where he was
taking them.

This Count of the Indiciment charges the Accused with the crininal offense
defined in Article 172(1)(e) of the BiH CC. which includes the following
elements.

o Imprisonment or other severe deprivation of phvsical libertv,
o [Inviolation of the fundamenial rules of international lany;
o With direct or indirect intent.

Taking imo account the facts established above, the apprehension of Witness A
and Junuz Tufekéié was not voluntary and was carried out in such
circumstances causing reasonable individuals 10 feel fear and uncertainry, and
10 fear for their lives and saferv in general. It is evident that through this act.
bearing in mind the aggressive nature of the Accused’s, including firing his
gun in the presence of Wimess A, the Accused verv easilv psiablished his
control over Witness A and later Junuz Tufekéic's movements fr onr: T-thesvery
moment he approached them. The desired prpose of these qgrighs v 2
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Jrighten both victims, ensuring they were aware that they had no choice but to
obey the Accused and accompany him 10 the police station. Ar which, they
were nol given any explanation as to why they were being apprehended and
where they were going to be taken. Moreover. the facr that Witness A did not
dare speak during this entire episode, because she feared for her life. is an
indication of the extent of her subjugation and deprivation of liberty.

To this day, Witness A has received no explanation for her apprehension.
Therefore, it is indisputable thatr Witness A's detention was arbitrary and
without legal foundation.

Based on Witness A's account, the Panel concludes that. in that same manner
and resulting in the same consequence for the victim (apprehension and 1aking
10 the police station). the Accused also arbinarily and imentionally deprived
Junuz  Tufekci¢ of his libern: wwithout giving him anv explanation or
information as 10 vhy he was apprehending him or where he was taking him.

Bearing in mind the obligations under Ariicle 3 of the Fourth Geneva
Convention cited above, the actions of the Accused related ro apprehensions
were contrary to the rules of the international lave. In addition. it should afso
be noted that the caselaw of the ICTY speaks abour “arbitrary detention, or
deprivation of liberty in cases where it occurred without regard Jfor elementary:
rules of procedure, as part of a widespread and svstematic atack rargeting
civilian population.’” When the actions of the Accused are seen in the context
of everyihing mentioned above. it is clear thar the apprehension  and
subsequent detention of these two persons was indeed arbitrary and without
any legal basis, and also contrary 10 the rules of the international law.

The Accused is charged with committing the specific criminal offence as an
accomplice. Article 29 of the BiH CC defines an accomplice as a person who,
together with several persons. by participating in the perpetration of a
criminal offence or by taking some other act by which a decisive contribution
has been made 10 its perpeiration. has Jointly perpetrated a criminal offence.

As detailed in Wimess A's testimony, the Accused was with Nenad Mirkovic
when he apprehended Wimess A, then he and Markovié went o pick up
Tufekcic; in the company of Markovié. then the Accused Jorced Tufekéié to
enter the Lada vehicle and drive them. The Jact that the accused was an
accomplice is reflected not only in the fact that he. by acting with Nenac
Mirkovié, deprived these nvo persons of their liberty, but also inthe faci that

"ICTY. Kordi¢ and Cerkez (Triat Chamber), 26 February 2001, p. 302-303;
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the Accused made a decisive contribution 1o the subsequent detention of those
persons during the time they spent in the police station where other persons
1ook conirol over them; 1o which the Accused made a decisive contribution as
described above. In doing so, the Accused was aware thar his actions
constituted a criminal offense and vet still he wanted its commission, thus he
acted with direct intent in the case of both victims. This is additionally
corroborated by the foct that, when he arvived at the house of Witness A, he
specificallv said he was looking for her. Therefore, the Panel finds that he
conmiitted the criminal offense referrved to in Article 172 (1) () of the CC BiH
- deprivation of Wiiness A and .Junuz Tufekéi¢ of their liberty as an
accomplice.

2.2) In addition to thai, before they were both brought 10 the Police Station
building, the Accused said to Winess A: “You will see now how Karadzi¢ and
his army fuck. Alija and his army could not fuck vou well, so vou will see it
now ", then he also 1old her that she would be “reading the praver of Our
Father and making the sign of the cross™. After the Accused escorted them to
the Ministry of Internal Affairs building, he 100k her to a room where a certain
Drago Samard:iic was. Samard:iié questioned Witness A for approximarely
Sforpe-five minutes, telling her thar she would never return 1o her work or house
and asserting thar the house had been destroved because it was full of
weapons. The interrogarion particularly focused on the whereabouts of
Wimess A°s brother, who was suspected of having been involved in fighting.
After thai, Samardzic sent her 1o a room in the MUP building. The Witness
stated in her testimony that she had been imprisoned in that room for forn:-
eight hours. That same evening when she was brought there, in the early
evening, unidentifiecd men began entering the room at fiftreen minute intervals.
Members of the Uzice Corps would also visit the room and ask what the
Witness was doing there. Some time on the following dav. nva masked soldiers
entered the room and 1old the witness 10 take her clothes off. She arempted 1o
resist them, so théy punched her and tore off her stockings, whilst raking off
their own clothes. One soldier then penetrared her vagina with his penis.
before the other forced her to take her penis in his mouth and perform oral sex
on him. The soldiers then switched and forced her to repear these actions.
Wimess A stated that she had been released from the police station the
SJollowing day at which time her sister was also released. having been
imprisoned on an upper floor with Junuz Tufekcic.

In relation to this Count of the Indictment. the Accused is also charged with
rape as a Crime against Humanite., According to the definition unde:_‘..{i,{'!\icle
172(1)(g) of the BiH CC. there shall be an act of rape when anotheris, coerled




by force, or by threar of immediate attack upon his life or limb (..) 10 sexual
intercourse or an equivalent sexual act.

The account of the Witness clearly indicates that the actions of these nvo
soldiers constituted a criminal offence defined under sub-clause (g) of Article
172 (1) of the Bil{ CC.

The Panel observed that, during her restimonyv in the main wial, the Wimness
was visibly shaken svehen she described those rapes. Thus, in the light of the
Jact that this act occurred whilst the witness was in a locked room with no
means (o escape, as well as the fact that the soldiers ireated her aggressively
and that she attempted to avoid their advances. it is clear that such actions
were carried out in the knowledge that she did not consent 10 sexual
interconrse.

The Accused is charged as committing this criminal offense in the capacity of
an accomplice. However. the Panel does not accepr such qualification of the
nature of his actions. because the Accused himself did not directly participate
in the action of commission. He acted in the capacity of accessory, because by
using the available means - weapons as the means of coercion 10 make the
witness enter the car which he drew away, knowing thar he was taking her 10
be raped, and using the car as transportation means, he committed the actions
which helped the subsequent act of rape on the part of unidentified soldiers.

Article 31 of the BiH CC defines accessory as a person who intentionally helps
another to perpetrate a criminal offense.

Wiien the naiure of the actions of the Accused is analvzed, ir is clear thar the
relevant incident would not have happened had the Accused not taken the
actions of ordering the wimess 1o come with him and her apprehension fo the
site where the offense was committed. The causative-consequential connection
benveen the actions of the Accused and the consequence that resulted is clear.
and, considering the evenr in the entirery. it is obvious thar the Accused is
indirectly responsible for the eriminal offense of rape, as an accessory and not
as an accomplice.

It is indisputable that in doing this the accused acted with direct intens. The
Panel based their conclusion on the statement indicating that she would be
raped. which the Accused made to her before 1aking her 10 the Police Station,
This leads 10 the conclusion that the Accused was aware of the actigh g vias

committing. and he wanted the commission of the act. althougl )




directly: involved in the forceful act itself. Therefore, taking into account the
awareness of the act he commitied, and having wanted that act, he proceeded
to take actions which helped the commission of the criminal offense, the
Accused conuninted the offense with direct intent, as an accessorv. therefore,
the Accused is guiltv of the conmission of the criminal offense referred to
under Article 172 (1) (g) of the Bili CC.

2.3) The Accused is also charged with the criminal action of torture as a result
of rape referred to under Article 172 (1) (f) of the BiH CC. According 10 the
definition, the offence referred 10 under Article 172(1)(f) is as follows:

» Infliction of severe pain or suffering, mental or physical:
s Upon a person in the cusiody or under conirol of the Accused
o  With intent ("intentional infliction’)

in addition 10 the aforementioned elements, the ICTY and the International
Criminal Tribunal for Rwanda (‘ICTR’) have determined that customary
international law requires that the infliction of this severe pain or suffering be
“for the purpose of obiaining information or a confession. or o punish,
intimidating or coercing the victim or a third person, or ar discrinminating, on
any ground. against the victim or a third person ™.

The rape of Witness A also amounts to her torture, because rape necessarilv
implies the infliction of severe pain or suffering’. Further, Witness A described
the menial suffering and revulsion which this incident caused her and
continues to. even fifteen vears laer. According to Witess A, she was taken to
the police station and subsequentlv raped with the intention of obraining
Surther informarion about her brother or 1o punish her for failing 1o provide
information of her brother’s whereabous during her imerview with
Samardzi¢. Again by reference 1o the fact that Wimness A's sister was also
apprehended, it is clear that part of the intended purpose of this apprehension
and rape was 10 elicit information from the Witness A and/or 10 punish her for
her association with her brother who was an alleged fighter. For the reasons
alreadv stated, this Witness was also 1argeted because of her Bosniak
ethniciry. In view of the fact thar it was the Accused who apprehended both
Witness A and, according to her, her sister, it follows that the Accused was
aware of all the prohibited reasons for which Witness A would be raped and
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desired such an outcome. The Panel reiterates that cumulative convictions for
rape and 1oriure, which are based on the same conduct. are permitied because
each of the crimes contains a distinct element which requires the proof of a
fact not required by the other. The distinct element for rape is sexual
penetration, and for torture it is the prohibited purpose’.

As 1o this action, the Accused is charged as an accomplice, however, same as
in the case of rape. the Panel concluded thar the Accused acted as an
accessory in the commission of this criminal offense of torture which is the
result of the rape.

Therefore, based on the foregoing, the Panel concludes that the actions of the
Accused contain elements of the criminal offense of Crimes against Humaniry
under Article 172(1)(f) of the BiH CC - 1orture. and that the Accused acted as
an accessory seith regard 1o this count as well.

Witness A is absolutely certain that it was the Accused himself who committed
all the acis described above. She stated that she knew the Accused Tanaskovi¢
Jrom before the war and that they grew up together. Further, the wimess knew
the Accused was a bus conducior and that his father, Momir, ran a shop which
she had visited countless times. The Wiiness was also acquainied with Rade
Tanaskovié. identifving him as a bus driver, and stated that she could
distinguish benveen the nhvo men.

Witness A's testimony is also parily supported by Dragisa Trifkovié's
testimony. This Wimess 1estified as a Defense witness. but his testimony parily
supports the testimony of Witness A. who stated that. after she and her sister
were released from the Police Station building. on their way home, they passed
witness Trifkovic’s house. where Witness A's father was, who, having seen
them. started calling after them.

Witness Dragisa Trifkovié corroborated the fact thar this witness's Sather,
Jormer work colleague. had come 1o visit him, 10 seek assistance in locating
his daughiers who had been captured by Serbs. As they were talking in
Trifkovic's garden, the nwo daughiers passed by and Witness A's father ran
after them. calling Witness A’s name. This account is consistent with the
evidence given by Winess A.

The Panel 100k into consideration objections made by the Defense, relative 1o
this Count of the Indictment. The Defense objected that the Accused had no

* Court of Bitl Verdict, Jankovié X-K R-Q5/161, Trial Pancl, page 59.




control over the evenis in the police station. The Panel explained that the
Accused was neither the perpetrator nor the accomplice in the action of rape
and torture of Witness A, nor is he charged under the Indictment as an
accomplice. As already explained. the actions of the Accused are limited only
to the fact that he helped in the commission of the offense by using the
available means. without which the commission of the offense would not be
possible.  knowing thar his actions in arbitrarily apprehending and
rransporting her 1o the police station would result in the rape of the victim.
Also, the Defense objected thar this Count of the Indictment was based on the
testimony: of only one witness, that is. the protected witness. and that a
conviction cannot be established on such iestimony. The Panel notes that it is
free 10 evaluare the evidence and. pursuant 10 Article 15 of the BiH CPC, the
Court has the right 10 evaluare the existence or non-existence of facts and thar
right is not relaied 1o special formal evidentiary rules. In the opinion of the
Panel. if certain evidence is lawful and valid. and if it is autheniic and
credible, such evidence can be sufficient 10 establish that a criminal offense
has been committed, even if thar evidence comes from only one wimess. The
crime of rape is rarely commined before wimesses. The Panel noted that
Winess A gave a highly emotional and for her a painful testimony in a clear
and coherent manner, and that there were no inconsistencies in her testimony
with regard to what happened 1o her subsequently and the actions of ihe
Accused himself. Furthermore, part of her testimony is supported by Defense
witness Dragisa Trifkovié. It is also imporiant 1o note that the rape occurred
in Visegrad, which is indicated by the esiablished faci that is adopted by this
panel as number 21: ‘Non-Serb citizens were subjected 1o other forms of
mistreatment and humiliation, such as rapes or beatings.’

The Panel also notes that the Accused and the Defense knew the identity of this
Witness. that this Witness testified directly at the main trial, and also that the
Accused and the Defense had the opportunity to cross-examine this Witness.
which they did. In considering this cross examination. the Panel was further
comvinced of the veracin: of Witness A’s restiniony.

Furthermore, with regard to this Count of the Indictment, the Panel concluded
that somewhat different state of facts than the siare of facts described in the
Indiciment arises from the evidence adduced. It was first stated that the
Accused came with a certain Nenad Markovic. However. it was proven in the
proceedings that this person was in fact Nenad Mirkovic.

It iy also indicated in the Indictment that the accused Tanaskovié shot, 1h: ee
bursts of fire from an automatic rifle above the head of Wiiness A. However




Witness A did not confirm that with certainn:. but she stated that there was «a
shot fired above her head. Also. the Accused did not rell the Witness that she
would be baptized. that she would be praving in a church and kissing the
cross. The Witness stated the explicit words which were addressed 10 her in
those terms, thus the state of the facis referred to in the Indictment was
adjusted to all this in the Verdict.

Finally, the Panel could not establish with certainty hether Junuz Tufekéié
was detained in the aitic of the police station or on the third floor. however, it
is clear from the testimony: of witness A that it was the police station, therefore.
the facts set our in the indictiment have been accordingly adjusted in the
Verdict.

3. In relation 10 Count 2 of the Indictment, charging the Accused with the
criminal offense of Crimes against Humanity under Article 172(1) (a). (e). ().
(h) and (k) of the BiH CC. the Panel heard testimony from Prosecution
witnesses Suvad Dolovac and Islam Cero.

Witness Suvad Dolovac testified that on 23 Mav 1992, at approximarely 9.30
a.m.. a Renault vehicle from the wurpentine company passed by on the road
below his father's house in Osojnica. Having heard rumours thar the Whire
Eagles were already rounding up people, this sight caused fear amongst Suvad
Dolovac and his fumily members and they remeated inside. This group of
civilians included Kemal Dolovac, Suvad’s brother, who had been a member
of the JNA up wntil the conflict broke out. Ten or fifieen minutes later, they
heard loud and repeated shouting outside their house. calling the ‘Dolovei* 10
get out of the house. In response 1o this noise, Suvad Dolovac and his Jamily,
inclucing his young children, father. mother and pregnait sister-in-law lefi
their house where they saw soldiers with guns poinred ar them. The Accused
and Novo Rajak were standing owside the front door. The Accused was armed
with an awtomatic rifle and was wearing a camouflage uniform. Novo Rajak
- and the Accused ordered these civilians 10 raise their hands, using derogatory
language. “balija’. The house was surrounded by three other armed nien:
Goran Trifkovi¢ was standing 2-3 metres above the propertv, Milos Panrelié 10
the side and a certain Slavko, identified as Pantelié’s younger brother, was
standing next to the stable, 6-7 metres away from the house. These civilians
were fed (o the road 30m away from the house. Mearmvhile, the Accused
returned to search the property with Suvad Dolovac s mother, forcing her to
climb up and check in the anic. Nothing was Jound in the house. Novo Rajak
then informed the witness that he would have 1o accompany thenr; so. he
returned to the house 10 gei dressed. When he went outside, he mey 'f;;i}-:fa"r‘c‘)![:er-\.




Kemal. and the Accused. The Accused had informed his brother that he must
also go with them, however. Kemal was not allowed enough time 10 get
dressed before both men were forced down 10 the road. When they reached the
road, Suvad and Kemal Dolovac were placed in the backsear of the car theyv
had seen earlier. A soldier sat on either side of the brothers. with a third
solider in the open trunk of the vehicle.

Witness Islam Cero, an immediate neighbour from Osojnica, corroborated the
Jact that Kemal and Suvad Dolovac were taken away by the Accused. stating
that he saw the Accused sitting in the passenger sear of this vehicle. He
recalled that the brothers were in the rear and that ar least rvo other armed
soldiers were in the vehicle.

Witness Suvad Dolovac testified thar he and Kemal were then taken to the
local community building in Donja Lijeska. They were frequently insulted by
Novo Rajak and, especially, by the Accused. These were religious insulis
against Muslims, cursing mosques, their balija’s mothers and stating that
“their time had arrived. ™

Novo Rajak and the Accused took the brothers inside the Culture Centre,
where thev were met by Viatko Trifkovié. Witmess Suvad Dolovac described
how he and his brother were seated ar desks and interrogated by Viatko
Trifkovic. who was also sitting at a desk. Novo Rajak sat in benveen the
brothers, whilst the Accused was pacing around behind them. The questioning
Jocused on who was atacking Bosnian Serb positions and burning flags.
Initially, this was an oral interrogation. however, every answer their captors
did not like. in particular the fact that Suvad Dolovae largelv remained silent,
was followed by phyvsical blows from Novo Rajak and the Accused. Witness
Dolovac stated that Novo Rajak hit hini more frequently, but that the Accused
also beat him. Eventually, the Accused grabbed Kemal Dolovac and gave him
the paper on which 1o make a statement and pushed him rowards another
room. He then struck Kemal Dolovac's back with the barrel of his automatic
rifle. Kemal stumbled towards the door. The witness described how he felt real
anguish ar this sight. The Accused then addressed Suvad Dolovac stating,
"What are yvou looking at yvou mother fucker?” He then cursed the witness'
mother and mosque again and hit hini on the head.

The Accused then took Kemal into a differeni room. The other nvo men
remained with Wimess Dolovac and attempied 10 coerce him into making a
statement, however. he stated he could not write what they asked of. him.- At
some point, the Accused returned with Kemal Dolovac, who had wrilfert “2:3,




page statement, and witness Suvad agreed to sign such statement withou
reading ii. Having signed the statement, Novo Rajak grabbed Suvad Dolovac
by the shoulder and 100k him owside. where he placed a pistol on his chest.
Suvad Dolovac testified that he thought this action was intended to scare him,
in order to elicit further information. Witness Suvad Dolovac stated that, after
that, he was reunited with his brother whom he described as all red and
bruised, indicating he had been beaten further while he remained in the room
with the Accused and Viatko Trifkovié. This detention and beating lasted ar
least an hour.

The Witness also stated that some time in the afternoon, Novo Rajak and the
Accused transported the brothers to the Police Siation in Visegrad. During this
Journey there were further curses. Novo entered the building, while the
accused Tanaskovic remained ouiside with the brothers. Once inside the
Police Station, Novo Rajak and the Accused 100k the brothers to a cell which
had steel bars on the door. There was one window. They slept on the
Sloorboards. Initially there were five men in this room, but this number rose o
Jourieen or fifieen on the third or fourth day. Witness Dolovac stated they were
kept ai the police station for a minimum of three days and possibly remained
Jor a third night. During this time, due 10 Milan Lukié's presence, they often
had 10 sing Chemik songs and were taunted. In particular, Suvad Dolovac
described an incident where a severely beaten man named Salko was thrown
into their cell having been kicked and beaten in the narrow corridor outside.
He stated they could hear his screams and the insults. Blood was dripping
Jrom Salko's ears and mouth. Nevertheless, Suvad Dolovac described his
anxiely as such that he was afraid to help this man sit up Jor the fear that he
would also be beaten as a consequence.

On the evening of 25 or 26 Mayv 1992, evervone in this cell was transferred by
a police officer in a van 10 the Uzamnica barracks. These men were taken 1o a
building approximaielv 50 m from the gate to the compound which had a
melal. nvo-winged door. In the morning, Suvad Dolovac observed that they
were in a hangar with a concrete floor and there were some matiresses and
blankets in one corner. The hangar had small windows, approximately 80 x
140cm, wwhich were higher up than regular windows. Every other day. more
individuals were brought into the hangar. The witness described these men as
severely beaten up.

On 6 June 1992, some ten or eleven days later, a member of the Uzice Corps

entered the hangar and read out the names of nwelve men, inciuding Kemal

Dolovac. The following morning. Suvad Dolovac rogether with fivé other men
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were singled out for a proposed exchange. Of the twvenn: who remained, some
were later identified amongst corpses which had been recovered from the
Drina River at Zepa. Winess Dolovac stated that he had never seen his
brother since and does not 10 this day know what happened to him. It was
apparemt from his demeanor when testifving that this witness continues to
suffer anguish as a resulr of the trauma of the events described above.

3.1 Count 2 of the Indictment charges the Accused with, inter alia, the criminal
offense of Crimes against Humanity under Article 172(1) as read ith
subparagraph (e) - deprivation of liberty: of Kemal and Suvad Dolovac.

It is clear from the facts established above. that when ordered 1o leave their
house at gunpoini, Kemal and Suvad Dolovac did not voluniarily surrender 1o
the Accused and Novo Rajak. Rather by surrounding the Dolovac family home
with armed soldiers and intimidating their relatives with aggressive and
conrolling behavior, the Accused and Novo Rajak intentionally created a
situation of fear and anxierv designed to highlight their position of power and
conirol. In his treatment of the Suvad Dolovac’s mother, in particular. the
Accused further underlined his authority and enswred thar Kemal and Suvad
Dolovac understood they had no choice bur to accompany him. When the
brothers were forced 1o enter the vehicle, thev were deprived of their liberry
and their fate became entirely in the hands of the Accused and Novo Rajak, as
borne out by subsequent events. Bv surrounding the brothers with armed
soldiers once inside the vehicle, thev did not have any freedom of movenient or
am: means of escape. Further, the trearment which they were subjected to
during the journey 1o Donja Lijeska, frequenily being insulted and humiliated
by the Accused. further indicates the severin and extent of the brothers’
subjugation and deprivation of liberty. The brothers were offered no
explanation for their apprehension and detention. Further, it can be deduced
Sfrom the clear distress of their familv. thar no explanation was forthcoming
and it was unclear what would happen 1o Kemal and Suvad Dolovac
thereafter.

Through the application of the legal definition under Article 172(1) as read
with subparagraph (e) of the BiH CC - deprivation of libertv, it is clear from
the described situation thai the actions of the Accused constitute the elements
of the criminal action of deprivation of liberty of Suvad and Kemal Dolovac.
The Dolovac brothers were deprived of liberty withowt being explained why
they were deprived of liberty and where they would be 1auken. Witness Suvad
Dolovac is the direct eve-witness and the victim of the events on !I}a.'r_'_v'clir}_it'i;;ﬁl_)..
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day, and there are no inconsistencies in his testimony with regard to the
concrele activities of the Accused.

3.2 Under this Count of the Indictmen, the accused is charged with
committing the criminal offense of Crimes against Humaniry under Ariicle
172(1) as read with subparagraph (f)-rorture of Suvad and Kemal Dolovac.
With regard to the treaiment of the brothers during their interrogation at the
Culture Centre. the Panel concludes that Suvad and Kemal Dolovac were in
the custody of the Accused and Novo Rajak. Bv violently grabbing Kemal
Dolovac from a sitiing position and then hitting him in the back with the barrel
of his automatic rifle with sufficient force so that he stumbled forward, and the
Accused caused Kemal Dolovac severe physical pain. Moreover, by the time
he lefi the Culture Centre. Kemal Dolovac was briuised and bleeding. Thus, it
is clear that ar some point whilst he was in the room alone with Viatko
Trifkovi¢ and the Accused. Kemal Dolovac received further beating, enduring
Jurther pain and suffering. The Accused’s behavior prior to that poin, leads
the Panel to conclude thar these further beatings were at his hands,
particularly in light of the passive role played by Viatko Trifkovic throughowt
the interrogation of both brothers. In anv event, it is clear that these three
soldiers were acting in consort 1o extort statements from the brothers. Thus,
the Accused intended 1o inflict severe physical pain and suffering on Kemal
and Suvad Dolovac. and by his actions made « significant contribution
thereto.

With regard to Suvad Dolovac, it is clear that watching his brother being
maltreated by the Accused and being beaten and treated aggressively himself
by both Novo Rajak and the Accused caused him great mental trauma, 10 the
point that he was extremely concerned for his own fate. Despite the fact that
during his testimony Suvad Dolovac minimized the gravity of his injuries, the
Panel concludes that it is inconceivable that Suvad Dolovac did not suffer
severe pain or suffering from being beaten nvice, over a period of up 10 an
hour.  As siated above, the Accused was participating in a common plan 1o
imtentionally abuse these brothers. and thus his beatings, combined with his
presence and his encouraging while Novo Rajak repeatedly hir Suvad
Dolovac, constitutes a significant contribution to the physical toriure of Suvad
Dolovac.

It is indisputable from the Accused’s actions that he intended 10 cause Kemal
Dolovac and Suvad Dolovac the resultant severe pain and suffering. which
included the mental suffering inflicred on Suvad Dolovae by forcing him 10
witness physical suffering inflicted upon his brother. The brotherswere beaten




10 achieve prohibited purposes, namely to obtain information and to punish
them for not being sufficiently forthcoming. The religious insults made bv the
Accnsed, also indicate that the brothers were mistreated as a result of being
Muslim. Thus. for the aforementioned reasons, the Accused's actions fulfilled

legal requirements necessary for the exisience of the criminal offence of
1orture.

Therefore. if the elemenis of the criminal offense of torture, indicated above
with regard to Count 1 of the Indictment are taken into account, it is clear that
the actions of the Accused constitute the elements of the criminal offense of
Crimes against Humanity in violation of Article 172 (1) per sub-clause (f)
torture with regard 1o Suvad and Kemal Dolovac.

In terms of identifving the Accused, Suvad Dolovac siated that he knew him
well, both in his capacity as a bus conductor and from occasions when they
socialized 1ogether. He siated he had never had a single problem with the
Accused. He was also avware of the profession of the Accused’s father, Momir.
On the basis of the clear identification, the Panel concludes bevond doubt thai
it was the Accused who apprehended Suvad and Kemal Dolovac and was
thereafter present at the events described above. This fact is corroborared by
witness Islam Cero's identification.

Both these actions are included in the direct intent of the Accused, considering
that pursuani 10 the testimony of the witness Dolovdc, who was consistent and
credible in his description of the events, the Accused knew whar he was doing,
that is. he was fullv aware of the commission of both acts that he commitied
(the action of deprivation of liberh: and iorture of the brothers Dolovac) and
he wanted the commission of those acts to occur.

Also. the Accused did not act as the sole and exclusive perpetrator in the
commission of both actions, but by arresting the Dolovac brothers and by
beating them subsequentlv with an intention to force out their starements. he
contributed by his actions in the decisive manner 10 the commission of the
criminal offense and he committed it 1ogether with Novo Rajak, due 10 which
the Accused is responsible as an accomplice for the commission of this
criminal offense pursuant 10 Article 29 of the CC BiH.

3.3 The Indictment charges the Accused with the criminal offense under Article
172 (1) per sub-clauses (a) - killing of Kemal Dolovac and (k) other inhumane
acts - inhumane treamment of Kemal and Suvad, that is. their beating and

detention in inhumane conditions. and (h) persecution. A AT
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When it comes 10 the charge relaiive 1o the act of killing of Kemal Dolovac,
indeed, from the testimony: of his brother Suvad. who never senv Kemal again
afier they had been separated in the barracks, it arises thar his brother Kemal
stayed in the barracks. However, the Prosecutors’ Office has failed 10 prove
that the Accused was either involved or aware of whar was going 10 happen 10
Kemal Dolovac later on. The Dolovac brothers were deprived of liberty on the
same day. they were together ar the Police Station after which thev were
transferred 1o the Uzamnica barracks in Visegrad. The Accused did not even
participate in the transfer of the brothers to the Uzamnica barracks. Wiinmess
Suvad Dolovac was released from the Police Staiion and was subsequently
refeased from the Uzamnica barracks. Since the Dolovac brothers were
deprived of their libertv on the same day, the Panel concludes that the intent
on the part of the Accused was identical in relation to both Dolovac brothers
because they siill shared the same fate while under the conirol of the Accused.
The Prosecution has failed to prove that the Accused intended that Kemal
Dolovac be killed. which is supported by the fact thar the Panel has no
information on when, how and where the killing of Kemal Dolovac occurred.
All - these circumstances are relevant  for determining the criminal
responsibility of the Accused and his contribution as a possible accomplice or
accessorv in the killing of Kemal Dolovac. Failing to deternine these relevant
circumstances, the Panel could not conclude beyond reasonable doubt that the
Accused is responsible for this killing.

In addition to the stated. the Accused is also charged with other inhumane
acts. specifically with the inhumane treatment of the Dolovac brothers. that is.
their detention in inhumane conditions. However, the Prosecitors’ Office has
Jailed 10 prove that the Accused was aware of the conditions 10 which the
brothers would be subjected in the barracks, especially because the Accused
had not brought them there. The Panel could not conclude with certainmy whar
the contribution was and whether it exisied at all on the part of the Accused
Jor the inappropriate conditions of the detention of the brothers in the barrack
Uzamnica. With regard 1o these charges. as described above. in the opinion of
the Panel. the responsibility of the Accused is limited only 1o the actions of
deprivation of liberty and torture of the Dolovac brothers. and ends ar the
poini of their being brought into the Police Station.

With regard to this Count of the Indictment, the Panel concluded that a
somewhat different siate of facts other than the state of facis described in the
. . . ST T “a .
Indictment arises from the evidence presented. In those terms,<ihe;Panel did
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not establish that the Accused hit Kemal Dolovac with the rifle buit, but rather
with the rifle barrel, as explained by winess Suvad Dolovac.

With regard to Count 2 of the Indictment, the Defense objected thar the
evidence concerning the beating up of the brothers was not reliable. The
Accused stated that he had taken away the Dolovac brothers for interrogation,
but only upon the order of Viatko Trifkovié. With regard 1o this, the Panel
points our that the conviction on the hasis of this Count. is based on the
testimony of witness Suvad Dolovac, who is himself the victim of this action of
the Accused. The testimony of this Witness is substantiated in its key part with
the iestimony of witness Islam Cero who is the direct eve-witness of the
Dolovac brothers’ apprehension. There are minor inconsistencies benveen the
accounts of these hvo witnesses: Islam Cero recalled the vehicle in which the
Dolovac brothers were taken awayv to be a Red Passat, whereas Suvad
Dolovac ideniified it as a Renauli 21. a shade benveen blue and green.
Further, Istam Cero recalled nvo soldiers in the trunk of this vehicle.
However, the Panel finds thar these discrepancies are irrelevant 10 the
substance of the Count and that ir is inevitable thar accounts will differ
benveen witnesses in ninor respects, particularly given the passage of time. As
such, these inconsistencies do not undermine the credibilitv of witness Suvad
Dolovac who gave a detailed, consistent and credible testimony.

The Defense called Suvad Dolovac as a defense witness. However. the Panel
concludes that the evidence elicited was of no relevance to the specific
incidents alleged in this Count.

4. In relation to Count 3 of the Indictmeni, charging the Accused with the
criminal offense of Crimes against Humaniry under sub-clauses (a). (e}, (). (h)
and (k) of the BiH CC, the Panel heard testimony from Prosecution witnesses
Wimess B. Fazila Cero and Suvad Dolovac.

First, the Panel notes that Witness B was granted protection measures
pursuant to the Law on Protection of Wimesses Under Threar and Vulnerable
Witnesses, and that the measure of identity protection is one of the measures
granied to the witness. Since the victims of this criminal action are close
relatives of this Witness, the Panel decided, in order 10 protect her identiry, to
use the pseudonyvms of victims rather then their full names. The Panel. the
parties and the defense connsels for the Accused know the name of Wimess B
and of the victims.

Both Witess B and Fazila Cero testified thar on a certain day in
truck approached from the monument in Kabernik and stopped a
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below Fazila Cero’s home. Witness B stated the date was 25 May 1992. a day
Jormerly celebrated as the Day of Youth. Upon seeing the TAM truck, Fazila
Cero described how she went to warn her elderly relatives not 1o say anvthing
should anyone approach ihe house, before hiding in the pit larine. This
wilness then observed the Accused and three other men approuaching her
house. Both witnesses stated that all the men who approached Fazila Cero’s
house, including the Accused, were armed. Her aunt was then hvice asked the
location of Medo Cera’s house, an empry property in which Wiess B and her
Samily spent their days. after their osvn properry had been burnt dovwn. They
slepr at Fazila Cero’s house. At this point, Fazila Cero stated thar the Accused
personally said. “Speak up grandma, where [...] house, where H.M. lives. so |
don’t make troubles.” The Witness was afiaid that the stable, full of hay, might
be set on fire, so she emerged from her hiding place and showed herself 10 the
Accused. When cross-examined. Fazila Cero was uncertain as 10 which man
spoke firsi, however. she was emphatic that it was the accused Tanaskovié who
nttered the quoted comment. The Panel concludes that in view of the sinisier
naiure of the comment and the fact that this Witness knew the Accused prior 1o
this incident, her recollection of who spoke these words is credible and
accurate,

Soon afier the Accused arrived, Witness B approached the scene. She tesiified
that the Accused instructed her to search for her son and husband or, as he
threatened, "1 will set all of vou on fire.”” Wimess B responded that her son
and husband were not there. but the Accused iold her 1o look for them
noneiheless. He then informed Witness B they had arvested her husband who
had 1old them their son was at the properiv. Fazila Cero confirmed that the
Accused approached Witness B and questioned her as to her identity and the
whereabouts of her son and husband, specifving their names. Further, she
recalled that when Witness B replied that her husband was work. the
Accused smiled and laughed at her, asking if she was certain of this facr.

It is apparent from both Wimess B's and Fazila Cero's testimony that Wimess
B was then forced to accompany the Accused and ar least one other mmn
towards the woods and the stream ar the bottom of the meadow. A ccording ro
Fazila Cero, Witess B raised her arms up in front of her (o prevent them from
taking her, bui to no avail. Wimess B described how, ar some point during this
incident, the Accused hit her with a rifle bu, before pushing her down
towards the siream, instructing her 1o look for her son. When Wimess B
refused and told them to kill her instead. the Accused stated: 1 will not kill
you, I will kill your son instead * Wimess B testified how she was confused
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Jrightened and afraid for her son while being nioved down to the meadow and
simultaneously beaten.

After approximately nvenrv-five minutes, Wimess B arrived in the woods by the
stream. one kilometer below Fazila Cero's house. The Accused forced her to
call her son’s name. telling him 1o come out. At some point her son, who hacl
fled there previously that day. emerged from the woods. The Accused tied his
hands. In a final atempt to prevent her son from being captured, Wimess B
said: “NeSo. don’t do i1. This is my only son, as you are vour mother’s only
son. " The Accused replied: “No harm will come 10 him, maybe he will jus
lose his head.”” At this poim, Wimess B collapsed, unaware of what was going
on around her. Witness B's son was then placed in the TAM truck. which had
been driven down the stream in the meamvhile, and he was taken away. Fazila
Cero stated that the TAM truck left on the road towards Donja Lijeska before
passing by the monument and out of view. Fazila Cero described Witness B's
state of distress when she eventually returned 10 her home. Witness B stated
that she senw the Accused pass through Kabernik on a later occasion. “uniil
they arresied all the people.” Two or three days larer she and many of her
Muslim neighbors left Kabernik permanently.

Witess Swvad Dolovac indirectly confirmed Witness B's account of what
occurred in the woods. When imprisoned in Uzamnica, he spoke with Wimess
B's husband, who stated that, having captured him, Novo Rajak and the
Accused vwent to pick up his son. Witness B’s son also stated that he was called
by his name and surrenclered from his hiding place in the woods.

Witness B's husband. H.M.. was also 1aken away that day from the premises
where he worked. The Panel concludes this from the following evidence:
Witness B restified thar her husband had fled ro the woods, but he had been
called 10 go 10 work. He was taken away that day. after which she never sav
him again. Wimness Suvad Dolovac testified that Wimess B's husband told him
that he vas taken by Novo Rajak and the Accused from the factory where he
worked. The fact that Witness B's husband was at work was corroborared by
the testimony of Fazila Cere, who confirmed that her husband and Witness B's
husband had lefi for work 10gether on the morning of the day in question. Two
or three davs later, Witness B went to see Novo Rajak to enquire as to her
son's and husband’s whereabouis and he then told her that they had first been
taken 1o the Police Station. Suvad Dolovac confirmed that benveen 26 and 28
Mayv 1992, H.M., Witness B'’s husband, and M.M., her son, were brought to the
hangar in Uzamnica, where he and at least fifteen other men were imprisoned.
Suvad Dolovac knew Wimess B's son and husband as they ca};ié"ﬁrpu‘g_
neighboring serlements. Suvad Dolovac described how Neso Tanaskovié, and




Nove Rajak accompanied these nvo men into the hangar and that both men
were in poor physical shape. He described Witness B's son as strongly buill,
but his nose and face was swollen and bloocly Srom the beatings. In addition to
that, Suvad Dolovac testified thar Witmess B's son and husband rold him that
they were beaten by the Accused and Novo Rajak. stating: “Neso beat [H]
more severely, but also the other one, but more severely [I ], while Novo was
hinting [M].” Suvad Dolovac was separated from Witness B's son and husband
on 7 June 1992, when he and five other prisoners were exchanged. Witness B's
son and husband remained in the barracks and were later killed. Their dead
bodies were later identified by Witness B, and a DNA analysis of their
exhumed remains has been carried out, on the basis of which death certificates
were issued confirniing the deaths of Witness B's son and husband,

In terms of identificing the Accused, Witness B stated she knew the Accused
throughout the tweniv-five vears she lived in the Visegrad Municipality,
referring 10 him by his nickname ‘Neso'. They lived close to one another and
she confirmed thair he was a bus conductor whom she would see whenever she
would go 10 10wn. Further, she recalled his father 10 be Momir Tanuskovié
who worked in a shop which was located in a building near the school in
Donja Lijeska. This identification was corroborated by Fazila Cero, who also
identified the Accused on the basis of her encounters with him before the war.
She would occasionally see him in his capacity as a bus conductor when she
went into town, and she regularly frequented his father's shop. Further, she
knew his father’s name and was also able 10 offer the Panel a description of
how Rade Tanaskovié differed in phvsical appearance from the Accused.
Swvad Dolovac's identification is also credible Sor the reasons already
discussed under Count 2. Thus. the Panel finds it indisputable that the accused
Nenad Tanaskovié was present both at the arrest of Witness B’s son and ai the
Uzammica barracks when he and his father were imprisoned.

Under Count 3 ?j the Indictment, the Accused is charged with (i) the mwurder of
MM. and H.M", (ii) deprivation of liberty of M.M. and H.M. (iii) beating of
M.M. and H.M. (iv) beating of M.M. and H.M., and the imprisonment of M. M
and H.M. in inhumane conditions and (v) persecution.

4.1 From the fucts established above it is evident that whilst hiding in the
woods and listening 10 his mother s distressed screams and cries, Witness B's
son M.M. was placed in an invidious position, which left him with no choice
but 10 emerge from his hiding place. As such. in responding 10 his mother’s
calls, Wimess B’s son did not voluntarily surrender himself 1o !heﬁcgg}fé{é‘

* Note, the identities of Witness B's son and husband are known 1o the Court and all parties (o




since the Accused was armed at that point. In forcing Witness B's son out of
hiding and tving his hands, before placing him in the TAM truck, the Accused
deprived Witness B’s son, a civilian. of his liberry. The fact that this was a
severe deprivation of liberty is borne out by the events which later befell
Witness B's son, in particular his imprisonment at the Uzamnica barracks. The
testimony of Witness B and Fazila Cero esiablishes that no explanation was
offered 10 Wimess B's son for his apprehension, nor were any basic legal
procedures followed. Thus, his detention was arbitrary. Further. the evidence
clearly demonsirates that the Accused intentionally deprived Witness B's son
of his liberty. Also. when he approached Fazila Cero’s house. the Accused
stated on numerous occasions thar he was specifically looking for the place
where H.M., M M.’s father, lived, demonsirating that he was interested in him
exclusively. Moreover, the Accused’s brutal treatnient of Witness B, beating
her, tauniing her as (o her husband’s whereabouts, deliberately ignoring her
screams and pleas to leave her son alone during the walk to the meadovw.
conclusively demonstrates that the Accused acted in a caleulated manner. with
the intent of depriving Witness B's son of his libern..

While the evidence regarding the Accused’s apprehension of Witness B's
Husband. H.M. at work is only indirecr, Suvad Dolovac was an evewitness 1o
the Accused’s later bringing him 1o the Uzamnica barracks. Witness B's
husband was in a very poor physical condition wwhen he entered the hangar,
barelv: able to walk. He was then imprisoned in squalid conditions. From these
Jacis, the Panel concludes bevond a doubt thar this imprisonment was
arbitrary. In addition to thai, the deliberate act of bringing Witness B's
husband 10 the hangar was clearly intentional on the part of the Accused.

By applving the definition of “deprivation of liberty” pursuant to Article 172
(1) (e) of the BiH CC, the Panel concludles that the Accused deprived the
husband and the son of Wimesses B. M.M and H.M. of their liberty contrary 1o
the cited Article, and that the elements of this criminal offense have been mer
in all the actions of the Accused and all circumsiances surrounding the
comniission of offence. When carrving out this action, the Accused vwas in the
company of other soldiers with whom he deprived M.M. and H.M. of liberry. In
doing so, he was aware of his action and wanted to perpetrate it, which can be
inferred from the fact that the accused said that he was looking for M.M. and
H.M. when he arrived in front of Fazila Cero's house.

4.2 Winess Suvad Dolovac described ihe severe physical injuries which had

been inflicted upon M.M. and H.M.. in particular the pain which Witness B's

husband, H.M., suffered and how rterrified he appeared. The.evidence 1o
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support the assertion that these injuries were sustained at the hands of the
Accused and Novo Rajak is indirect, and has been derived from the testimony
of witness Suvad Dolovac, who was not an eve-wimess o the bearings.
however, the Panel finds no reason 1o doubt its veraciry. The statements macde
by Wimess B's son and husband were both specific, in terms of alleging that
the Accused bear Witness B's husband more severely, but also hir her son, who
was primarily beaten by Novo Rajak, and were mnade contemporaneously to
the beating. The fact that witness Suvad Dolovac said the same to Witess B
when he was released from prison supports the accuracy of this restimony.
Although witness Suvad was not an eve-witness (o the beating, the Panel fincls
that his information. originating from what Witness B's son told him. is
reliable and credible. The Panel believes thar wiess Suvad is a credible
wilness whose consistent testimony: about what the victim told him remains
unaliered with regard to what he learned immediately after the evenr. The
testimony per se suggesis sufficient reliable indicia for the Panel 10 relv on
because he precisely recalls such facts as: there is direct evidence that the
Accused captured the son of witness B: MM.; there is sufficient direct
evidence that the Accused brought both victims to the hangar; there is
sufficient direct evidence that both M.M. and H.M were severely injured at the
time when the Accused brought them to the hangar: there is sufficient direct
evidence that the injuries may be consistent with injuries resulting from
beating: moreover. while in such a condition, they managed 1o confide in
witness Suvad and the time, place and the person in which they confided do
not give rise 1o motives for fabricating facts.

The fact that it was the Accused and other soldiers who imprisoned Witness
B’s son and husband also supports this assertion that these persons were in a
position 1o gain power and control over captives. Based on the Accused’s
behavior over the previous two weeks, as established in Counts | and 2, the
Panel concludes that these men were apprehended and beaten Jor no reason
other than their ethnicity as Bosniaks. This conclusion is supported by the fact
that while in captivity, they were interrogated abour their involvement in
fighting against Serb positions.

Thus, the Accused imtentionally inflicted severe suffering and pain on M.M.,
Winess B's son, and H.M. her husband thereby fulfilling the legal
requirements of the offence of 1orture under Article 172( 1)) of the BiH CC.

Also, the direct intemt of the Accused Tanaskovié in the commission of those

criminal actions was undoubiedly proven with regard to this Count: of-the
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with his actions, he made a decisive contribution to the commission of this
criminal action, and in concert with Novo Rajak he pariicipated in the
commission of the offense, therefore he is liable as an accomplice.

4.3 Furthermore, the Indictment charges the Accused with the imprisonment of
Witness B's husband and son in poor conditions in the Uzamnica barrack in
terms of the commission of other acts of inhumane treatment under Article 172
(1) (k) of the Bill CC. Witness Suvad Dolovac testified thar the Accused
brought Witness B's husband and son. However, the Panel could noi arrive at
a reliable conclusion as to the contribution of the Accused, if anv. to the
existence of inappropriate conditions in the Uzamnica barracks 1o which boih
M.M. and H.M were subjected. Furthermore. there is no evidence that the
Accused was aware of the conditions in the Uzamnica barracks 1o which MM,
and H.M would be subjected or thar he had conirol over the facilin,

With regard 10 the murder of Witness B’s husband and son, the Indictment
charges the Accused as a co-perperrator in the commission of this offense as
well.  Clear evidence exist which proves that M.M. and H.M. are not alive.
Evidence clearly shows thar Wimess B's son was imprisoned in accordance
with a preconceived plan involving a multiplicin: of persons, including the
Accused. However, there is no evidence thar the Accused was personally
involved in the deprivation of lives of these individuals. The information
concerning their fate was known during the time Suvad Dolovac spent in the
barracks, but there was no news about them thereafier. A ceriain period of
time elapsed benwveen the bringing of MM. and HM. 10 the Uzamnica
barracks by the Accused and Suvad Dolovac’s leaving the barracks. Wiiness
Dolovac did not testifi: that the Accused came 10 the barracks during that time
period or that the Accused had any contact with M.M. and H.M. It is evident
that the Accused brought these persons in, but the Prosecution has failed 1o
produce evidence ro the Panel showing whar happened 1o them afier Suvac
Dolovac left the barracks. It is evident that these persons are no longer alive
but there is no evidence by the Prosecution indicating either direct or indirect
involvement of the Accused in the killing of these persons.

Finallv, the Accused is charged under the Indictment for apprehending M.M,
the son of Witness B, with nvo other unknown soldiers. However, the Panel
could not establish with certainty the final number of soldiers \wwho were there
at the time with the Accused, but this fact in itself bears no specific relevance
1o the esiablishment of the Accused’s criminal liability.




When Count 3 of the Indictment is in question. the Defense objects that there is
1no evidence of the responsibility on the part of ihe Accused with regard 10 this
Count either, and that there are certain contradictions in the testimonies of
Witness B and Fazila Cero with regard to the apprehension of MM, and the
testimony of Suvad Dolovac with regard 1o the apprehension of H.M.

The Panel considered this objection of the defense. and concluded that
although their memory of the main events is the same, the tesiimonies of
Witness B and Fazila Cero are not consistent with regard to certain issues, for
example, with regard 1o the time when the Witness's son escaped to the woods.
or when the TAM truck arrived. Thirdly, Witness B recognized the man who
was with the Accused as Nenad Mirkovié, while Fazila Cero claims that it is
Predrag Mirkovic. his brother. Finallv, Witness B stated that her daughter and
daughter-in-law had stayed in the house, while Fazila Cero savs that his wife
(that is, Witness B's daughier-in-law) was there on the meadow. However,
Witness B herself stated that at those moments she was heavily shocked and
unaware of the things that were happening around her. Of course, 1aking into
account the panic and wnrest which both women felt ar the time, the time
elapse from 1992 until the day of their testimony. as well as the war and
terrifying circumstances in which these events occurred, it is inevitable that
their testimonies differ with regard 10 certain less important facis. These
irrelevant contradictions do not influence the credibiliny and reliability of
these wimesses, and they surely are not relevant for the observation of the
action itself of the Accused.

3. In relation 10 Count 4 of the Indictment. charging the Accused with the
criminal offense of Crimes against Humanity under Article 172 (1) (d). (e). .
(h) and (k) of the BiH CC. the Panel heard testimony from the following
Prosecution wimesses: Wimmess D, Islam Cero, Salko Sabanovié¢ and Suvad
Dolovac.

The testimonies of Witness D. Islam Cero and Salko Sabanovic confirm thar
they were part of a column of approximately forty Muslim civilians forced to
march from their houses 1o the school in Orahovei on or around 31 May 1992,
These wimesses described how that day ar around 8.30 = 9.00 a.m., armed
men approached their houses and ordered them to siurrencer.

Wiess Islam Cero stated that he heard the command to leave his house over
a megaphone. A certain Jovo Zecevié and the accused Nenad Tanaskovié. the
latter being immediately recognized by the Wimess, took turns ip issning
orders over the megaphone. Witness Cero knew the Accused since Wherivie




when, according 1o him, he would go to dancing parties in Donja Lijeska
where he would see the Accused. He also knew that the Accused was a bus
conductor. When he left his propern:. he was met by armed soldiers and the
sight of a large number of his neighbours-Muslims from surrounding villages
already standing on the road, a fuct corroborated by Witness D and Salko
Sabanovié. Whilst no soldiers explicitly informed them as to the purpose of
this, Istam Cero stated he assumed this formation was designed to prorect the
soldiers from injurv in the event of an anack by the Muslim army, while
Wimess Salko Sabanovié stated his perception was also that their presence
was designed 10 prevent an aitack on the Serb soldiers. These witnesses
testified that throughout the time they were with this colmn, the soldiers were
shooring above their heads and in the directions of the surrounding woods and
that along the entirety of their journey, these wiinesses observed Muslim-
owned houses ablaze. After a short distance. o few of the elderly men were
permitied 10 leave the coliumn and rerurn 10 their homes. however, additional
Muslim civilians, all male, were also forced 1o join the column as it progressed
through settlements 1owards Orahovei. These witnesses also described how
their column converged with other groups of soldiers en route, for example ar
Butkova Stijene and Bukovica. When the column arrived in Orahovei, Witness
D, Satko Sabanovié and Islam Cero described how the soldiers broke inio a
shop near the mosque and looted it for supplies, including food and alcohol.
The column was then marched 1o the school in Qrahovci. These witnesses
agreed that they had been marching for at least four hours and arrived at the
school ai some point in the afiernoon. before nightfall. All three wimesses
stated that a significant number of additional soldiers were present at the
school. According 1o all three witnesses. there were armed soldiers all around
the school. and Wimess D and Islam Cero further siated that there was a
guard stationed ar the door 1o their classroom, and as a result they had no
means of escaping.

Both Witness D and Salko Sabanovié testified that they first saw the Accused
at Butkova Stijena, he was sitting there with a group of soldiers. Witness Salko
Sabanovic stated that the Accused ar that point was armed with an automatic
rifle and that he had no doubi abour his identiry because he had knovwn him
Sfrom before the conflict.

Witness D stated that he had knovwn the accused since the time ywhen they used
10 socialize and play football 1ogether. Thus. the Panel indisputably concludes
that it is a proven fact that the Accused was one of the soldiers. among oither
soldiers. who accompanied this forced march to the school in Orahovci.




Witness D further stated thatr he saw the Accused personally approach the
door of Saban Ajanovié and that, having cocked his rifle he began swearing.
ordering Saban Ajanovié to join the group. Witness D and Islam Cero also
testified 10 seeing the Accused personally involved in the burning of houses.
Wimess Islam Cero stated thar at Pocivala he saw the Accused and a soldier
he identified as Milos Pantelic set a barn and a house belonging 10 Muslims on
Jire. Panteli¢ was carrving a jerry can of fuel. Further along the road. in
Viasin, Winess D described how the Accused and another soldier approached
some civilians and inquired about the ownership of a particular house. The
majority of houses had already been set on fire by an advanced partv of
soldiers, however this house was not on fire, onlv the nearby barn. When ihe
Accused learned that it was a Muslim house. he and another soldier headecd
1ovwards this propertv, approximately 30 metres away. Witness D saw the
Accused enter the property, while the accompanying soldier remained at the
door. Within a few minutes, the house was on fire. The witness did not see the
Accused return from the house, as the civilians were relocated in the
meantime. He later senv him again in the school in Orahovei. when he had
brought cigarettes and bread for the soldiers " dinner by his TAM truck,

Wimess Salko Sabanovié also confirms that he 100 was taken 1o the school in
Orahovei together with the group of men. At thar point. no one rold them
where they were being taken. The Wimess further stated that, that day, he first
saw the dccused at the Butkove stijene on the way to the school. That evening,
when they were brought 10 the school. the Accused and Milo§ Pamteli¢ came
upstairs 1o the room where Salko Sabanovié was detained and ook him 10 a
classroonm on the ground floor. There were several soldiers in the classroom
on the ground floor and they siaried questioning witness Sabanovié, in an
attempt (o force him 1o confess that he had smuggled weapons. Witness
Sabanovié stated that theyv started beating him, kicked him in the back. This
lasted 7-8 minutes. The witness stated that he was beaten by Milos Panrelié
and others bur not the accused Tanaskovic. On the following morning at
around 7.30 a.m. Salko Sabanovié was taken for questioning again. Pameli¢
and Tanaskovié¢ came for him and took him 10 the sume room where he had
been beaten the previous evening. Witness Sabanovic stated that Pantelié beat
him on this second occasion while the Accused was onlv present at that time.
The witness stated that a certain Esad Diananovié from Rogatica was brought
to the school together with him, bur aithough his left jaw was bruised he had
not been beaten that evening. The wimess also stated that group of detained
civilians were released from the school on the Jollowing day bui_this did not
include him and Diananovié. Afrer the nwo of them were Singléd giil fram the
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workers in Lijeska pending further invesiigation into their activities during the
previous weeks. While inside the prefabricated container, unknown soldiers
would enter the container in groups and beat them, after which they were soon
released.

Witness D stated that from his position owtside the building, he observed the
Accused and Pantelié in this classroom on the ground floor of the school in
Orahovci where civilians where brought in and then beaten. He also
confirmed the presence of Salko Sabanovi¢ and Esad Diananovié in this room,
whom he personally knew and who according 1o him was from Rogatica. The
witness also siated that he saw when a certain Esad Diananovic was broughi
10 the school. vwho was brought there together with Remzija Ajanovié by Aco
Dragicevié. their family friend. Wimess D stated that he saw the accused in the
school that evening when they arrived there. He again saw the Accused in
Sront of the school with other soldiers while, following the orders of the other
soldiers, the witness was turning the roasting spit where the lambs were
roasting. Shortly thereafter, Tanaskovié went 10 a classroom on the ground
floor of the building and the Wimness then saw when after that Esacd
Diananovic and Ramo Mlinarevic were brought out of thar classroom. The
witness was certain thar Tanaskovié was in the classroom during the beating
of Sabanovié, Diananovié and Mlinarevié because when he left the room Esad
Dzienanovi¢ was covered with bruises as a result of hits, and his eves were
shut, and he was certain that at the time Diananovié was brought in he
showed no signs of injury. The witness also siated that he had heard the voices
of Sabanovi¢ and Diananovié coming from that classroom. while Esad
Diananovic told him that he had been beaten bv Tanaskovic and Panmelic.
According 1o the witness, the others were released on the following dayv with
the exception of Salko Sabanovié. Ramo Mlinarevié and Esad Diananovié who
were taken 1o Lijeska for further questioning.

Wiess Islam Cero testified thar he saw the Accused in the school on one
occasion when the Accused entered a room. Thereupon, the wimess stated that
persons started being 1aken out of that room. They first took this man from
Rogatica and ithen thev came back for Sabanovié. Afier thar. screams were
heard coming from thar other room. First they would 1ake one person, during
which time a soldier was waiting in front of the room. When they were finished
with that first person. they would call another one. The Accused was in that
office the whole time during the beatings. The witness stated thai the prisoners
were taken out on several occasions and beaten. People had bruises below
their eyes after the first beaiing alreacly.
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Witness Suvad Dolovac also gave evidence in relation to this Count of the
Indictment and stated that. one day while he was ar the Uzamnica barracks.
the Accused and Novo Rajak visited the hangar and brought in a man from
Rogatica. who was identified by the witness as the son-in-law of Abdulah
Kesmer. This man relayed to Suvad Dolovac how he was interrogated and
beaten by Novo Rajak and the Accused, who then brought him to Uzamnica in
the same small truck used to transport Witness B's son and husband.
According 1o this witness. the man from Rogatica had visible signs of having
been bearen. The fact that the person who was brought to Uzamnica reallv was
Esad Diananovié and was the son-in-law of a certain Kesmer is corroborated
by the testimony of winess D. The Panel will not elaborate on this part
because of the protecied identitv of witness D. The evidence 1o this effect is
contained in the case file and the parties are aware of this.

In relation 10 this Count of the Indictment, ihe Accused testified that upon the
orders of his commander, Vlatko Trifkovié. he delivered food i0 the soldiers at
the school in Orahovei. remaining there for a brief period only. The Accused
stated that he drove 1o the school via Butkova Stijena and Holijaci. En route
he only noticed one burning house.

In relation 10 Count 4. the Indictment charges the Accused with (i) forcible
taking of civilian captives, (ii) imprisonment of civilians, (iii) beating of Salko
Sabanovi¢ and another man (iv) persecuition and () using the civilians as a
hwman shield.

3.1 Afier the application of the previously staied definition of deprivation of
libertv referred 10 in Article 172 (1) (e) of the BiH CC. it is clear that the
acrions of the Accused have mer the elements of this criminal offense with
regard 1o this act of perpetration. Having acted rogether with other soldiers,
the Accused participared in the gathering of civilians while passing through
villages in order 10 finally escort them to the elementary school in Orahovei,
whereby he personally forced ar least one civilian 1o join the line (Saban
Ajanovic). Undoubtedly. he was part of the group which 100k the civilians;
wilnesses recognized him and at the time they seww him he was armed. While
doing this the Accused failed to offer any of the captives any explanation as to
why: they were being apprehended and where they were going 10 be 1aken. This
s corroborated by the testimonies of the above mentioned wimnesses wiho were
direct eve-witnesses and who themselves were in the line, which was taken 10
the school




The action of the Accused is connected with his direct intention because he
was aware of the act of commission of the offense and he wanied the
commission, which is additionally suggested by the fact that he. by 1aking turns
with a certain Jovo Zeéevié, called on civilians 1o abandon their houses. Bv
performing these acrions, he acted in the capacity of an accomplice as defined
under Ariicle 29 of the BilH CC because he contributed in the decisive manner
to the commission of the offence. having acted in concert with the other
accomplices.

5.2. Furthermore, the Accused is charged with 1orturing Salko Sabanovié and
another man who was also deiained in the school in Orahovei. Winess
Sabanovié’s statement does not incriminate the accused with regard to the
beating. Witness Sabanovic merely stated that while he was at the school, the
accused Tanaskovié and Pantelic¢ took him on two occasions from the roon
where he was detained 10 the classroom on the ground floor where he was
beaten, and that on both of those occasions when he was beaten (once in the
evening and once in the morning). the Accused was present in the room where
the bearings took place. The veracity of the averments made by winess
Sabanovié with regard to the beating is corroborated by witness Islam Cero
who described how Salko Sabanovié was raken to the room where the beatings
ook place and thar he had bruises around his eves vwhen he returned alreach
after having been taken for the first time.

In addition to that. the Accused is charged with beaiing another man.
According 10 the evidence prodiced, it follows that this man was a certain
Lsad Diananovi¢, a son-in-law of a certain Abdulah Kesmer. Although the
Panel was offered indirect evidence concerning the beating of another man
apart from Salke Sabanovié in the form of iestimonies of three witnesses, who
are actually not eye-witnesses, the Panel nonetheless finds that the respeciive
testimonies of Witness D, wimess Islam Cero and witness Suvad Dolovac with
regard 10 this circumstance are reliable and accurate. Furthermore, there Is
sufficiemt indlirect evidence thar another person. in addition 1o Salko
Sabanovié, was beaten and taken out of that room and that the Accused and
this other person were in the room along with Panteli¢ and that when this
person returned from the room where the beatings were taking place, he
showed signs of a severe bodilv injury of such nature as to be brought into
connection with beating. In addition to the staiemeni based on ‘which the
Accused is identified as one of the perpetrators, this is also proved by the
siatement of Diananovié himself that he gave shortly after he had been beaten,
still experiencing the consequences of such treatment. Diananovic told
Witness D that he had been beaten by Pameli¢ and Tanaskovié ‘withouil: ;-




Wimess D asking him. and this was said under circumstances when a person
has no reasons 10 lie. There is sufficient indicia and corroborating evidence
related 1o circumstances of secondary: importance, for which reason the Panel
finds thar the testimonies of Witnesses D, Islam Cero and Swvad Dolovac are
reliable and the Panel may rely on them. In contrast to this, witness Sabanovié
claims thar Esad Dziananovié was not beaten that evening, However, if one
takes into consideration the testimony of witness Cero who siated that the
persons who were beaten 100k turns in the room where all that was taking
place (hence, nvo persons could not be in the same roont at the sume time) and
that witness Sabanovic himself was a direct victim of the beating and cannot
be expected 10 be able 10 remember details other than the ones posing a direct
threat to him, the Panel finds that the testimonies of the other three witnesses,
although not eve-witnesses, are more relinble and have a greater degree of
consistency than the testimony of witness Sabanovié¢ who claimed otherwise.

Therefore, bearing in mind the definition of torture in BiH CC (Section 2.3
supra), it follows thar the actions directed 1owards Satko Sabanovié and the
other man include the elements of the criminal offence of 1oriure.

Namely, as a result of Salko Sabanovié and this other man being beaten they
suffered severe phvsical pain, given that he was beaten repeatediv in hwo days.
Witness D stated that he save him after one of those beatings and that Salko
Sabanovié¢ was in a verv bad physical condition, and so was this other man
Esad Dzananovic.

According 1o the testimony of witness Cero. the Accused was present when the
beating 100k place. Both victims were civilians under full conmrol of the
persons who had detained them in the school in Orahovei. Wimess Sabanovié
himself stated that immediately prior 10 the first time he was beaten, the
accused brought him 10 one of the classrooms in the school and that he was
questioned regarding an alleged arms nade. Attempts were made 10 extort a
confession from him during the questioning. and the same happened to Esacd
Dzananovi¢ with the same goal. Esad Diananovié and Sabanovié were
subsequentlv 1aken 1o Lijeska for additional questioning.

Hence, the acts of beating were perpetrated with a double intent 1o atiempt 1o
extort a confession from the victim and 1o punish the victim because of "lack of
cooperation”. This encompassed the intent and the goal for which these
persons were beaten.




It is also important to note that Witness Sabanovié¢ himself did not state that he
had been beaten by the accused Tanaskovi¢, but rather Milos Panielic.
However, if one 1akes into consideration the continuity of all acis of the
Accused perpetrated during thar day — that he was one of manv soldiers who
passed through the villages and arbitrarily deprived male civilians of their
libertv, thar he acred willinglv. that he set Muslim houses on fire as he went
along and, finally, that he was seen in the school where the captured male
civilians were placed after their caprure — coupled with the fact that witness
Sabanovié¢ confirmed that the accused was present on two occasions when the
SJormer was beaten, the Panel unequivocally concludes that the Accused is
responsible as a co-perpetrator in the torture of Sabanovié. One should not
disregard the fuct what the presence of the Accused meant for the persons who
were beating Sabanovi¢ and the other man. His presence must be imerpreted
as his approval of such an act. and as for the other persons who carried out
the beating. his presence was encouraging 10 them as the direct perperrators.
In any evert, the accused Tanaskovi¢ had a choice, at least one choice, to
refuse to be presem during the mistreatmeni, bur he did not do that. What is
more, according to wilness Sabanovié, not only was he present on one
occasion bur he did the same when Sabanovié was beaten on the morning

afier.

With respect to the beating of another person, taking into consideration the
aforesaid, as well as the fact that three witnesses confirmed that Diananovic
personally told them that he was beaten by Panteli¢ and Tanaskovic, the Panel
finds that the elements of the criminal offense with which the Accused is
charged under this Count of the Indictment are also contained in relation 1o
one more person in addition to Salko Sabanovié. and thar Tanaskovié is
responsible for the torture of that person 100 as a co-perpetrator. Based on the
Joregoing, the Panel finds that the Accused is responsible for the criminal act
of torture in connection with the eriminal offence of Crimes against Humaniry
in violation of Article 172 (1) of the BiH CPC as an accomplice.

5.3 Furthermore, the Accused is charged under the Indictment for serting on
fire several Muslim houses, however, it arises from the iestimonies of o
witnesses who testified with regard to this matter that while they were moving
in the line toward the school in Orahovel, the Accused set on fire tvo Muslim
houses.

First, it was the house in Pocivala whose seiting on fire was eve-witnessed by
Witness Istam Cero. The Accused was then accompanied svith. one of the
soldiers, Milos Panelié, when they set on fire the house and:the siable. The




next house which the Accused set on fire was also a Muslim house in Viasino.
This was eve-witnessed by Wimess D, who stated thar the Accused was not
alone on that occasion either, but that he was with one soldier. Thus, on the
basis of the restimonies of those witnesses who gave reliable statements, the
Panel concludes that the Accused committed both offences.

The fact thar this was not an isolated incident of destruction of Muslim
property is corroborated by the respective iestimonies of Witnesses D and
Islam Cero who stated that thev passed by burning Muslim houses on their
way to Orahovei. The outcome of all events in the area of Visegrad in terms of
destruction of property and cultural monuments included the demolition of rwo
mosques in Visegrad. which follows from the established fuct no. 22 accepted
under the meniioned Decision of the Panel.

By their nature, the acis of the Accused related to the burning of nvo houses
Jall under the acts of persecution - destruction of propertv. A ccording 1o the
definition referred 10 in Article 172 (2), persecution is defined as: intentional
and severe deprivation of fundamental rights. contrary 1o international law, by
reason of the identirv of a group or collectiviry.

For example, the ICTY qualified such similar offenses as persecution: “The
criminal offense of persecution includes both violations of bodily and mental
integrity and deprivation of libertv. and the offenses which seems 1o be less
severe, for example. the offenses against properiv. if the persons who were the
victims of such actions swere particularly chosen because thev belonged 10 a
certain communiiy.” (Blaskic (ICTY Trial Chamber), 3 March 2000. p.233).

Consequently, the Accused first obtained the information about the owner of
the house which he imended to set on Sire, only 1o do so swhen it was
cletermined thar the house in guestion was a Muslim house. It is clear that the
actions of the Accused comtain the elements of this criminal offense.
Considering thar the right 1o propertv constinutes one of the fundamental
rights, the intentional and severe destruction of that propertv is contrary to
international law. Both actions of setting fire to the houses in Viasin and
Pocivala are included in the direct intent of the Accused who was aware of the
offenise he committed and who wanted 10 commir that offense. In both
instances, the Accused did not act on his own. but with Milo§ Panteli¢ and one
more soldier. Thus. he contributed in the decisive manner 1o the commission of
the offense by joint action in that regard,
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For all the foregoing, the Punel finds that the above described actions of the
Accused have met the elements of the criminal offense set forth in Article 172
(1) (e). () and (h) of the BiH CC.

In relation to the charges that he committed the criminal offense of forcible
transfer, the Panel was unable 10 accept these qualifications simply because
the Panel does not find that the requisite elements of that offence of forcible
rransfer. as prescribed by the law, have been established. Deportation or
Jorcible iransfer occurs in the event of a prohibired consequence reflected in
the forced displacement of the persons concerned from the area in which they
are lawfully preseni. It follows from the presented evidence that at least nvo
male civilians were released in Visegrad prior to going to the elementary
school in Orahovci. Moreover. the remaining male civilians who were
deprived of liberty and were in Orahovei were also released and returned to
the same area where they were living prior to being taken to Orahovica.
Moreover, there is insufficient evidence of a deferred displacement. whereby:
the civilians rerurned to their homes or 10 the area where they previously lived,
bur left the territory of Visegrad immediatelyv thereafier as a result of this
incident in Orahovei.

Likewise, the Panel finds that the Prosecution has fuiled to prove that the
activities in which the civilian men were forced 10 take part in on or about 31
May 1992 constituted their “use’ by their Serb captors as human shields, and
so the Panel concludes that the charge of ‘other inhumane acts’ has not been
established by the evidence. Although it is clear that the civilians were forced
to march 10 Orahovci, and that in doing so they were deprived of liberty by the
Acecused and his accomplices, the evidence shows that they were not taken into
areas where landmines were thoughi to be buried, they were nor threatened or
shot ar by any roops or persons opposing their caprors, and they ere not in
Sear for their lives or saferv from any force other than their caprors

According to the allegations of the Indictment. on 31 May 1992, together vith
the group of members of paramilitary forces, the Accused atacked Muslini
villages. However, based on the evidence adduced, it arises thar the criminal
action occurred either on 31 May or around that date. Also, it is obvious that
the Accused was with soldiers who attacked the villages, but it could not be
established with certainty whether the soldiers were members of paramilitary
forces. This fact in itself bears no specific relevance to the establishment of the
Accused’s criminal liability.




Having considered the Defense’s objections with regard 10 this Count of the
Indictmeni, which state that the circumsiances referred to in Count 4
regarding the accused Tanaskovié had not been proven either, and thar the
escort of the group was carried out upon the superiors” order and that it was
militarily justified. the Panel observes thar the apprehended persons were
civilians, thar they were unarmed and were wearing civilian clothes.
Furthermore, the evidence showed that those people were beaten up in the
school by soldiers. Since Article 3 of the Geneva Convention strictly prescribes
which actions are prohibited againsi this caregory, the objection on military
Justification of those actions is entirely unfounded.

The Defense also objected to the allegations concerning the seiting of the
houses on fire by the Accused. since it considers that i1 has not been clearly
established from the Prosecution witnesses who and in which manner had set
the houses in question on fire, since no one sew the Accused doing thar. With
regard 1o that. the Panel notes that nvo witnesses testified about the setting of
the nvo houses on fire by the Accused. It firsily happened in the village of
Pocivala, and thereafter in Vlasin. When it is taken into account thar nvo
different wimesses stated that they had seen the Accused in both instances
personally setting the houses on fire. and their testimony already points to the
already established modus operandi of the Accused (he firstlv finds onr who
are the owners of the houses, then goes to the houses and sets them on fire),
the Panel does not find any reason whatsoever to have cdoubts in their
credibility. Wiiness D indeed did not state thar he had personally seen the
Accused selting a house on fire. but he heard the Accused inguire about the
owner of the house, he saw him entering the house after which he saw smoke
Sfrom the house.

Finally, the Panel finds thet the allegations of the Accused himself who stated
thar upon the orders of his Commander. Viatko Trifkovié. he had taken food 1o
the soldiers ar the school in Orahovei and that he stayved there a short time, do
not represent sufficient grounds for rejecting reliable siatements bv Wimess D,
Satko Sabanovi¢ and Isiam Cero, especially bearing in mind that the route
along which the Accused was travelling confirms his presence at locations
where he was seen thar day when the civilians were marched 10 Orahovei
Furthermore. the statement of the Accused according 1o which he arrived ar
the school ar 7:30 a.m. only confirms the fact thar Witness D. Salko Sabanovic
and Islam Cero saw him that morning.

6. In relation 1o Coumt 5 of the Indictment, charging the Accused with the
criminal offense of Crimes against Humanity under Article 172 (1), (d).(e)and
RIS




() of the BiH CC, the Panel heard testimony from Prosecution wimesses.
Rahima Zuki¢ and Ferid Spahic.

Rahima Zukic described how on 14 June 1992, five or six local Serb soldiers,
including Ljubko Tasié and his son, Zeljko, brought buses to the road below
Dubovik and ordered them 1o go 10 Olovo. This order applied to the Muslim
population of Dubovik. Soldiers entered these buses too, which were then
driven to the square in front of the MHotel Visegrad. Witness Ferid Spahic¢’s bus
arrived in the same square. Both witnesses siate thar many buses from rthe
various villages belonging ro the Visegrad Municipality converged in the
square. These buses were joined by other buses containing people from
Visegrad town. Rahima Zukié recalled there were 8 buses and 4 wrucks. Ferid
Spahic could not state a number with certainry, however, he recalled his driver
stating there were 700-800 Muslims being 1aken 1o ‘their ierritory’. Both
witnesses describe how the square was full of soldiers. Ljubko Tasié¢ ordered
each individual bus to make « list of those on board which was taken to the
Hotel Visegrad, where Rahima Zuki¢ stated the commancd of the White Eagles
was located. In general, the civilians remained on the buses during this
process which lasted from one 10 nvo hours. This convoy then left the square
and took the road towards Sijemié, not Macedonia, the destination chosen by
Ferid Spahié¢ and others on his bus. This witness testified thar the convoy took
the mountain road through Serb setilements, rather than the main road 1o
Sarajevo. Rahima Zukié recalled that there was a police vehicle ar the head of
the column, which was covered by the flag of the Red Cross and that a TAM
truck with a heavy machine gun installed on it followed the convoy. Witness
FFerid Spahi¢ confirmed that he saw a similar vehicle when the convoy later
reached [sevic Breo. Both wiinesses state how the convoy was escorted by:
armed soldiers.

Witness Rahima Zukié stared thar she first saw the Accused ar Donja Lijeska,
soon after the start of the journey. She savw him walk past by her bus. carrving
a rifle. He was heading in the direction of the school where the soldiers and
drivers were reportedly collecting sanchwiches. The witness staied she knew the
Accused for some ten years before the war, in particular, during the fowr vears
when she regularly commuted 1o work at the Varda furniture facrory. Back
then she would see the Accused at least once a week in his capacity as a bus
conductor.

Having passed through Rogatica and Sokolac. amongsi other places, the
convoy reached Isevié¢ Brdo. Ai one point before the convoy ar .'/rved at 4 [§evi¢
Brdo. witness Ferid Spahi¢ saw the Accused. The witness Imew \himi. because




the nvo would come to each other's workplace and occasionally go for a drink.
According to both witnesses. all the buses which had lefi Visegrad still formed
part of the convoy. Some negotiations 100k place benveen the drivers and the
escorts, before someone came 10 the door of Ferid Spahié’s bus and siated that
women, children and elderly could leave the bus. Others would be 1aken back
Jor exchange. Winess Rahima Zuki¢ siated thar Zeljko Tasié came 1o the door
of her bus and ordered that women, children and elderly leave the bus and
men benveen the ages of fifteen and sixtv-five were to remain on the buses.

Witness Rahima Zukié described how she was crying and begging the armed
guard 10 let her husband out. but he ignored her. This armed guard remained
on the bus in order 1o ensure that the remaining men did not escape.
According to Ferid Spahic, originally the women on his bus complained that
they did not want 10 be separated from their husbands and sons. However. one
woman was forcibly removed from the bus, after which the rest followed.
Rahima Zukié confirmed that women were crying for them 1o return their sons.
As the buses were turning around to leave. the Accused ran from somewhere,
He still had an automatic rifle on him and was wearing a uniform. He grabbed
the door of one of the departing buses and as he was doing so. said “Go back
10 Alija’s state. When you renun owr people 10 us, we will return vour people
1o vou. " He jumped on the bus and then the convoy deparied siowly.

The Wimess stated that this was clearly a response to the women's pleas for
the return of their male relatives. Those that had lefi the buses, including
Rahima Zukic and her nvo children, were left 10 make their way from lsevié
Brdo on foor.

Witness Ferid Spahi¢ described subsequent events as follows: using the same
road they had travelled earlier that day. the buses drove to buck to Sokoluc.
The fiftv men were then boarded onto one bus where they slept overnight. On
15 June 1992. the convoy of the same buses and trucks deparied for Rogatica
at around 9 or 10 a.m. Before reaching Rogatica, Ferid Spahi¢ saw the
Accused driving one of the buses behind his oven. The witness believed this bus
was empty, but he could not state this conclusivelv. Thev approached a
Junction called Rasacnik where the witness saw a manned self-propelled gun.
Al this junction. Ferid Spahié¢ watched as a blindfolded man was thrown ont of
a Citroen vehicle which had approached the scene from Rogatica. He had his
hands tied behind his back and was kicked in the abdominal area by a man
who had exited the Citroen. The beaten man was pushed onto the smaller
Centrotrans bus used 10 transport Turpentine factory workers. The driver_of
the Citroen then instructed the Serb guard 1o “push the caule off the bu_‘s‘.-:’-"--'i"[g;?z,\\_




Siftv: men were forced to run the short distance 10 the Turpentine factory bus.
From there, they exited the bus one by one to have their hands bound by wire.
The wimess stated that this occurred approximately one hour before the
exectition which followed. Ferid Spahié iestified that he did not see ihe
Accused at this point, nor during subsequent events. Somewhere near the
village of Kalimiéi, the bus stopped in a forest and the men were lined up next
10 the bus in a tvpical military column, nvo by nvo. They were led along a 1rail
away from the road. Ten men were 1aken from the front of the column.
supposedly for exchange with Serb soldiers. When the first nvo reached the
edge of a pit. behind some shrubs, the witness heard nvo short bursts of fire
before these men disappeared behind the undergrowih. The witness was able
10 escape. Among the murdered men was the husband of Rahima Zukié. whom
she identified in November 2000.

The Defence challenged his alleged participation in the events related 10 this
Count of the Indictment on the basis that the Accused was engaged in other
activities ai the relevant rimes. First. the Accused 1estified that on 14 June
1992, he attended the funeral of his former commander, Viatko Trifkovié, who
had been killed on 13 June 1992, as confirmed by his death certificate
(Defence Exhibit 11-2). He stated that the funeral took place at 2 p.n. in the
Crnéa 1ovwn cemetery, lasting 1.5 hours, and that he and Bosko Arsi¢ were
there to assist the deceased’s family. In relation to this alibi, the Accused
called Defence witnesses Dragisa Trifkovic. Bosko Arsié and Wiiness M, none
of whom could corroborate these specific details. Bosko Arsi¢ and Winess M
both stated that the funeral was nvo davs fater. although they: could not be
certain as to a specific date. Although Dragiia Trifkovi¢ states the funeral was
on 14 June. he did not attend himself. Witness M did not attend the funeral
either. Although Bosko Arsié confirms ithat he saw the Accused ar the funeral,
his and the Accused’s account differ in fundamental respects, which causes the
Panel 10 doubt the accuracy and truth of the respective accounts. Bosko Arsié
stated that nwo other men were buried ai the same time as Viatko Trifkovic.
Further, he did not mention anv details about helping ar the funeral, but rather
indicated that he knew the Accused only as a very distant acquainiance. He
saw him occasionally afier their mobilisation but did not have any
conversations with him.

Secondlv. the Accused stated that he was in Serbia from the early hours of 15
June. collecting a convoy of humanitarian aid and returning on 1§ June 1992,
In this regard, the Defence tendered Defence Exhibit [-16. This is a
Certificate of the Ministry of Internal Affairs of the Republic of Serbia —.Police
Directorate Miladenovac Police Station No. 015.1-02/07 dated 12;.Feb:. ?007




certifying that the accused Nenad Tanaskovic was regisiered as a temporary
resident in Mladenovac benveen 15 June 1992 and 17 June 1992 and that his
stav was registered in the Mladenovac Police Station under nmumber KB
147/92. The document presemted to the Panel is a photocopv and thus.
pursuant to Article 274(2) of the BiH CPC, the Panel cannot treat it is a valid
material evidence. The Certificate was produced by the Defense Counsel and
submitted it to the Panel during the wial. The Panel observes that the
Certificate was not delivered to the Court via regular procedure of rendering
imternational legal assistance. If the Defense Counsel had wanted 10 present a
plece of evidence by producing a certificate from another state, she should
have addressed the Court and the Court would conduct the procedure laid
down in Article 408 of the BiH CPC. In this manner, the Panel was presented
with the phoiocopy of the certificate bearing no proof of validitv of the seal
and signature (no certification of the copy). In addition to that, the official
document from another state was produced without respecting a proper
procedure for obiaining such a certificate. Such certificate is a documert, and
the asswmption is that it is accurate unless determined otherwise. In the
particular case, the document is not valid from the formal and legal point of
view and its accuracy was refuted by the restimonies of witnesses Rahima
Zuki¢ and Ferid Spahié. who stated that they saw the Accused ar relevant
locations during the time period covered by the Certificate in question. These
witnesses have known the accused very well since before the war and there is
no reason for the Panel not 10 give credence 1o their respective testimonies,
especially because of the fact that their testimonies are additionally
corroborated by the respective testimonies of witnesses Sabaheta Ramié¢ and
Mula Kustura who, also. have known the Accused verv well since before the
wan and who confirmed that the Accused was present in Visegrad in the period
14-16 June 1992, Based on the foregoing. the Panel Sinds that the alibi of the
Accused is not credible.

Further, the Accused's account of this trip is illogical and inconsistent. The
Accused testified thar he reported 10 the Mladenovac Police Station in Serbia
upon the orders of his superior, stating that he was present there 1o collect a
convoy of humeanirarian aid, but nor stating thar he was present on military
orders. The Accused registered with the police while wearing civilian clothes,
despite testifving thar one of the reasons Jor reporting to the police was
because there were cases of desertion Jroni the army. It 100k him three days 1o
collect this aid, even though it only comprised cigarettes and other parcels.
Further, he made this Journey fo collect aid in a passenger vehicle which
wonld not have had capacity 1o carry great amounts. The Accused stated that
he reporied io the Police Station when he was leaving for Visegrad. yer he.did




not retwrn till 18 June, further undermining the validin: of the purported
registration certificate. Finallv, he never registered his presence on any of the
subsequent numerous occasions when he later visited Belgrade for operations.
on average 2-3 times a vear, instead relving on military referral papers. Thus,
the Panel has no hesitation in doubting the veracity of these assertions, when
set against rthe credible identifications of the Accused offered by witnesses
Ferid Spahic¢ and Rahima Zukié.

The Accused further asserts that his cousin, Rade Tanaskovié, was involved in
the convoy on 14 June 1992. The Panel, however, finds this claim 1o be
unfounded. Witness Ferid Spahié siated that he knew the Accused. whom he
referred to as Neso, very well and much better than Rade. The Accused himself
confirmed that he had socialised with this witness, further strengthening this
identification of the Accused. The Accused’s testimony: that his cousin
informed him about his involvement in wransferring a large number of people
without mentioning the fact thar they were Muslim civilians is implausible and
canses the Panel 1o doubt the Accused s honesty.

in relation 10 Counr 5, the Indictment charges the Accused with (i) forcible
wransfer, (i) imprisonment of men under the age of 65 and (iii} persecution.

6.1 On the basis of the facts established above, the Panel finds it that on 14
June 1992, VRS solders and local Serb paramilitaries coerced several hundred
Muslim civilians. including 1he witness Rahima 2ukié. to leave Visegrad and
villages in the surrounding municipality, who were then transferred by convoy
rowards Olovo and territory under the control of the Army of BiH. It is evident
from the intolerable environment of violence and fear in Visegrad and the
surrounding area. whereby Muslim civilians were 1argeted by virtue of their
ethnicity alone. that in reality, these civilians had no choice but 1o leave their
homes or risk serious danger to their personal securiry. including serious
maltreaiment and even death. In such circumstances, the Panel finds that any
expressions of consent to joining the convoy which was leaving from the
square in Visegrad do not represent evidence of a voluntary transfer. Rather,
such sentimems corroborate the conditions in which those civilians were
living. The presence and behaviour of the armed guards, drivers and the
soldiers which the convoy passed along the way, also confirms that these
civilians did not consent 1o the ransfer. in particular the separaiion of women,
children and elderly from the men which later ensued. The evidence
establishes that these individuals were forced to leave their homes where they
had resided for many yvears. The Defence sought to prove that this iransferyvas
in the interesis of the safety of these civilians and thus was_not “ithout




grounds, and that the presence of an armed escort was to protect the convoy:
from fighting 1aking place nearby in Sijemi¢. Whilst the partial or ioral
evacuiation night be permitted” under international law. the Panel finds it
indispitable that such was not the case on 14 June 1992.

International law elaborates on this definition, determining that the concept of
‘expulsion or coercive acts’ is not restricted to physical force, but rather
includes the full range of coercive pressures placed on people 1o leave their
homes, including fear of violence, duress, detention, psvchological oppression
death threats and destruction of homes’. The kev question is the
involuntariness of the ransfer.

It would be tautological to hold a 1ransfer of a population 1o be in the interests
of its own safety where the danger 1o thar population was created by the
transfer. Moreover, ihe evidence clearly establishes that the only purpose for
this convoy was forcible transfer of the Muslim population from the area of
Visegrad. No plans were made for the return of these civilians after the
cessation of hostilities, which would have afforded some evidence of benign
intent. The intimidating behaviour of various guards further demonstrates that
the convoy was not designed to protect the safery of the civilians.

The evidence clearly establishes that this operation was carried into effect
according 1o a pre-ordained operation of the local paramilitaries and VRS
soldiers. Further. it is indispuiable that the Accused plaved a role in this
involuntary: transfer. 1 is apparent from the Accused’s behavionr and actions,
as esiablished in Counts 1-4, that the Accused contributed 1o the aimosphere
of fear and violence directed against the Muslim population in Visegrad.
Witness Rahima Zukié¢ testified abour one specific incident of the nienacing
behaviour of the Accused. a few days before the convoy. At some point prior 1o
this incident, benveen 5 and 9 June 1992. Witness Zukié stated that she was
sitting at the Visegrad bus station with a friend, Kada Sehié. and her teenage
son. Kada Sehic was disiressed and crving as her other son had been 1aken
aveay 1ovwards the Visegrad spa. The Accused. dressed in civilian clothes,
arrived at the station by a TAM truck. MHe was carrving an awomatic rifle.
Initially, Kada greeted this sight with relief as her husband also worked as a
conductor ar Centrotrans. She approached him and said: “Nenad, my son, can
you help me. Thev 100k Rasim and my son.” He replied: “What can I help

‘_‘ Prosecutor v Kestic, ICTY Triat Chamber, 2 Augusi 2001, para 528 T
* Prosecuior v Kystic. ICTY Trial Chamber, 2 August 2001, parn 529; Prosecuior v Krnojel, TV
Chamber. 15 March 2002. para 475.




you? Fuck you and yowr god, I will start slaughtering you today, evervone,
including the old and the voung, women and children.”

In relation to the charges against the Accused undler this Count, criminal

offence in relation 1o the act of ‘Forcible transfer’ is defined in Article
172(1)(d) as:

o Forced displacement of persons;

e By expulsion or other coercive acls:

o From an area inwhich the population are lavwfully present;
o  Withour grounds permitted under international law

o With direct intent® 10 displace on a permanent basis.

On the basis of wiiness testimonies the Panel concludes thai the Accused
accompanied the convoy soon after it left Visegrad, joining ai Donje Lijeska.
He remained with the convoy for some considerable distance, until it reached
Isevic Brdo, where the women were forced r1o separate from itheir male
relatives aged benveen fifteen and sixty-five. The Accused assisted in the
progress of the convoy by his presence as a uniformed, armed guard. Further,
it is apparent thar the Accused assisted in maintaining order on the convoy, as
evidenced by the aggressive instructions he issued to Ferid Spahic¢ during their
encounter and his comments direcied 1o the women at I5evié¢ Brdo. Although
neither Ferid Spahié nor Rahima Zukié observed the Accused involved in the
negotiations conducted throughout the course of the convoy, when the Accused
instructed the women, children and elderly to “Go to Alija’s state”, he
revealed his awareness of this common plan. On the basis that it would have
been impossible 10 effect such a large convoy withowt the assistance of armed
guards and escorts to maintain authority. the Accused, by his actions. made a
decisive and significani coniribution to the perpetration of this forcible
transfer. Additionallv. the comment he mace ar lsevi¢ Brdo demonsirates that
the Accused shared the common intention that these civilians be displaced on a
permanent basis, and not to have them return.

Therefore, if the action of the Accused in this sense is taken into account, it is
clear that his actions have met the elemenis of the criminal offense of Crimes

* Anicle 35 CC BiH; Blagujevic and Jokic. ICTY Trial Chumber. January 17, 2005. para. 601:"As for the
meny rea, the perpelrator must inient [sic] to remove the victims. which implies the intention that they shoutd
noi return... The {act that no sicp is taken by the perpetrator (0 secure the rerurm of those displaced, when the
circumstances that necessiiated the evacuation have ceased, is amony the factors that may prove an intent 1o
permancnily displace the victims rather than the intent to Sccure the population through a-Jawful=. and
therefore temporary - evacuation.” See also Neferilié and Martinovié. \CTY Trial Chamber,_31.March'2003.
paragroph 520. 1362,




against Humaniry with regard to the action of commission of the forcible
transfer of population set forth under Article 172 (1) (d) of the BiH CC.

0.2 When the criminal action of imprisonment of male civilians who remained
on the bus referred to in Article 172 (1) (e) is in question, the Panel finds that
the chaiges for detention of men undler age 65 have been also established. The
order for women, children and the elderly 10 come out from the bus. and for
men aged benveen 15 and 65 to remain on the bus clearlv indicated to those
who remained that they could not get out. Armed guards remained in the buses
to prevent any men from escaping, while the convoy was encircled by many
soldiers. The fact that these men were forced 10 waich the chaos which was
taking place with the upset women being separated from the group only
emphasized 10 the detainees the hopelessness of their situation. particularlv
when one woman was forcibly removed from the bus. When the convoy was
leaving, the Accused. who was armed with an automatic gun. entered one of
the buses sehich were leaving and in which were the detained men.

By the described actions. the Accused committed the criminal offense referred
to under 172 (1) (e) of the BiH CC.

The Panel also concludes that on the day concerned. the Accused was one of
the members of an armed group which led and escorted the convoy with
civilian men in the buses. He is not the only perpetrator, but he acted as a co-
perpetrator who by his actions contributed in a decisive manner io the
commission of the offense.

The actions of the Accused were included in his divect intention. because he
was conscious of the actions he committed and he wanted their commission.
This is also indicated by his comment that he would return the captives who
had staved in the buses only after thev “ger their men back”. In that way, he
undoubtedly showed his agreement with the plan to imprison the men.

The Defense objected that the criminal responsibility of the Accused was nor
established with regard to Count 5 of the Indiciment, because the Accused is
not mentioned as an organizer of the alleged deportation, nor was his activiey:
with regard 1o the disputed actions proven by any evidentiary means. With
regard 1o this objection. the Panel did not find thar the Accused was the
organizer of the deportation. However, he was uncloubted(y present during the
entire movement of the convoy. If it is taken into account that he was armed
and, as previously established, a member of military formations, as an
acconiplice he was undoubtedly a part of the organizarion and hmplemeniation
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of the relocation plan, with whose participation the action was carried owt.
Lven more so, he verbally expressed his agreement with the taking away of the
men when they were separated from women and children.

The Accused is charged ith driving one of the buses by which the civilians
were wransported from Visegrad 1o the territorv controlled by the BiH Army.
However, contrary to the foregoing, only one witness stated that he had seen
the Accused driving an empty bus. The Panel has no evidence that the Accused
ever drove a bus in which there were any passengers, civilian according to this
Count of the Indlictment, or any other for that matter. Whart is important is that
the Accused was undoubiedly present in the convoy and that he pariicipated in
the forced transfer in the manner described above.

7. In relation to Count 7 of the Indictmeni, charging the Accused with the
criminal offense under Article 172 (1) (a). (e) and (h) of the BiH CC. the Panel
heard 1estimony from Prosecution witnesses, Mula Kustura and Sabaheta
Ramic¢.

Both wimesses described how. together with six other Muslim civilians. they
were returning from the left bank of the Drina River (Hotel Visegrad side)
following an unsuccessful artempt 1o leave Visegrad on a convov. Sabaheta
Ramié restified thar originally men were not permirted on this convoy.
However, as the women were being assigned to particular buses, it was
announced that men too were allowed on the convoy and thus Enver Kulovac,
Mula Kustura's son, had joined this group of civilians. Mula Kustura
described how her son was not healihy and had been retired from work,
having had a serious accident. Camil Kopié was also amongst this group of
civilians. The Panel based this conclusion on the fact that both witnesses
identified a certain Zilka as being there with her husband: Mula Kustura
siared Zilka's husband had the surname Kopic and Sabaheta Ramié recalled
that the name of Zilka's husband was Camil. This identification is confirmed
by the fact that both winesses lived in the same building as Camil Kopié,

albeit thar Sabaheta Rami¢ was onlv residing there temporarily. Both
witnesses confirm that the convoy was posiponed due to the fighting. Sabaheta
Ramié¢ could not recall the exact date when this happened, she was able to
narrow it down to 14 or 15 June, or on or around 16 June. which is the dare
alleged in the Indictment.

Mula Kustura siated the following then occurred: having passed by the group.
the Accused then double-buacked in the vehicle he was driving, retur nmg 10
their location. He stopped the car next 10 the group and said: Kuila gér in: He
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was armed with a weapon which the witness described as a ‘machine gun',
Mula Kustura stated that Kula was her son's nickname. Enver Kulovac
entered the vehicle, sitting on the back seat next 1o an unidentified soldier vwho
was accompanying the Accused. The soldier placed his arm around Enver
Kulovac. The Accused also ordered Camil Kopi¢ to enter the car, however,
Kopic was deaf and could nor hear him. The Accused called him a second time
to ger in. Camil Kopié's wife Zilka tried 10 explain that he was deaf, bur in
response to this apparent act of defiance, the Accused shouted at him, cursing
his Balija’s mother. He then pointed his weapon through the window: of the car
at Camil and Zilka. Zitka cried ouwr and he replied. “Shut up, 'l kill vou
now.” Camil Kopié then entered the vehicle and the Accused drove away in
the direction of the Old Bridge and the town. During the night, Mula Kustura
explained what had happened 1o Veljko Planicié. a Serbian neighbour and
friend of Enver Kulovac. This Veljko 100k upon himself 10 check Enver
Kulovac's whereabouis. On the following dayv, when Mula Kustura was on the
convoy: bus which would eventually take her 10 Olovo, Veljko found her and
explained that Enver was in prison.

Wimess Sabaheta Rami¢ corroborated Witess Mula Kustura's account.
stating that as the group was returning to the Pavilion, the Accused siopped
his car by the group. He was accompanied by a soldier wearing camouflage
uniform. The Accused ordered Enver Kulovac and Camil Kopié 1o approach
the vehicle. whereupon they entered the vehicle and the Accused drove them
away. According to this witness. Enver Kulovac and Camil Kopi¢ “did not
have any other option or a way out of it.*  The witness stated the process of
apprehension was over very quickly. Moreover. the Accused did not offer any
explanation for why he was apprehending these men. Witness Sabaheta Ramié
confirmed Mula Kustura's siate of extreme disiress afier this incidem had
occurred. Wimess Mula Kustura testified that she never saw her son alive
again and that she made an identification of her son in Visoko on the basis of
the remains. An autopsy report confirmed that cause of death was a gun shor
to the head. The corpse of Camil Kopic was also subsequently recovered, The
autopsy report also concluded that the cause of death was a gun shot wound 1o
the chest.

Witness Mula Kustura knew the Accused from before the war. She was from
Lijeska, the same village us the Accused, and recalled that he was a conductor
whom she would see if she travelled somewhere by bus. Additionallv, she
stated that his father worked in a shop. She testified thar Tanaskovié and her
son knew one another. This fact is confirmed by the manner in which the
Accused addressed Enver Kulovac. by his nickname. Witness Sibaheta Ramié




also knew the Accused before the war. She worked as a cook in a restaurant at
Sloboda, where the Accused would 1ake a break during his duties as a bus
conductor at Visegrad Trans. On the basis of these identifications, the Panel
concludes it is bevond doubt that it was the Accused who apprehended Enver
Kulovac and Camil Kopié.

7.1 Count 7 of the Indiciment charges the Accused with (i) the deprivarion
of liberrv of Enver Kulovac and Camil Kopic.

As detailed above and evidenced, in part. by the testimony related to this
Count, in June 1992 there was a widespread and svstematic attack against
Muslim civilians in Visegrad. According 1o the testimony of wimesses Mula
Kusnoa and Sabaheta Ramié, Enver Kulovac did nor resist the Accused’s
order 10 enter his vehicle. The Panel concludes that in reality Enver Kulovac
had no choice but to obey this order, if one takes into considerarion the fact
that the Accused was armed and accompanied by a soldier. Moreover, the
Accused's aggressive and threatening treatment of Camil Kopié and his wife
moments later. made it evident 10 Enver Kulovac thar he had no choice but 1o
remain in the vehicle. Thus, the Panel concludes that neither man voluntarily
accompanied the Accused, but rather they were coerced to enier the vehicle
and thereby: deprived of their liberry. There is no doubt that from this moment
on. Enver Kulovac and Camil Kopié no longer had control of their destinies
and their fates ley: in the hands of the Accused and others. Accordingly. their
detention was contrarv 10 Article 172(1)(e) of the BiH CC. The Defence have
called no evidence to show that the Accused at any point mitigated the severiry
of this detention by releasing these men. No explanation was offered either to
Enver Kulovac and Camil Kopic or their relatives. Further, in light of the
Accused's behaviour rowards Camil Kopié, it is obvious thar this apprehension
was not attended by any of the necessary procedural safeguards. Thus, their
derention was arbitrary.

The Accused undoubiedly committed this action with a direct intent. being
aware of the act he committed and which he wanted to commii. Also. the
Accused was not alone when he took awvay those nvo persons, thus he acted as
an accomplice and coniributed in the decisive manner 1o the commission of the
act in the joint action with the other soldier unknoven to the Panel.

With regard 1o this Count of the Indictment, the Defense objects that in the
period indicated in Count 7 of the Indictment. the Accused was in the Republic
of Serbia. thereby it is clear that he cannot be criminally liable fo: the actions
referred 1o under the Count of the Indictment concerned. Also; the! Defense
claimed that Enver Kulovac had been killed in a batle. With regard"1o. this




objeciion, the Panel concluded that the Accused's alibi is not credible for the
reasons already explained above (see Section 6 above). In relation 10 the
allegarions made by the Defense, the Panel also heard from Defence witnesses
Bosko Arsi¢ and Ahmed Sedié. Bosko Arsié testified that on 17 Mav 1992 he
was mobilised into the army, from which time he was rarely at the Pavilion
building during the day, returning onlv every second or third night 10 sleep in
his apartment. He srated that he was not in the apartment on 16 June 1992.
Thus, he was unable to observe or contradict any of the events described
above. He stated he did not know anvthing about what happened 10 Enver
Kulovac. With regard 10 the Defence’s averments that Enver Kulovac was
involved in hostilities. Ahmed Sedi¢ testified that the reference in his book (*To
Be a Witness of the Truth’} to a fellow combatant Enver Kulovac was actualty
a priniing mistake. The name of the fighter 10 which he was referring was
Enver Kulovi¢ from Rodi¢ Hill, near Visegrad. with whom the witess was
acquainted before the war. This individual was killed by a shell during a
military: operation and the witness described how his body was recovered in
no-man’s land near Mededa. According 10 Ahmed Sedié, this name. amongst
many others, was spelled incorrectly in the first publication, as a result of
human error or a printing mistake. When shown a photograph of Enver
Kulovac (Prosecutor’s exhibit 7.1), Ahmed Sedi¢ confirmed that this person
was not the person he knew and 10 whom he was referring in his book. Thus.
the Punel concludes the Defence's assertion thar Enver Kulovac was a Sighter
who was killed in combat is groundless.

Furthermore. the Defense holds that there are certain differences among the
wilnesses ' testimonies. with regard 10 both the appearance of the Accused ar
the time of the alleged commission of the offense and the actions of the
Accused, therefore the identification of the Accused by those witnesses is
questionable. Accordingly, the Defense holds that it cannot be established
bevond any reasonable doubl that the person responsible for the apprehension
of Enver Kulovac and Camil Kopié is the Accused Tanaskovic.

There are minor inconsistencies benveen the accounts of these nvo wimnesses.
Witness Mula Kustura stated that neither the Accused nor the soldier left the
vehicle during this incident, whereas Witness Sabaheia Ramié recalled that
Neso did exit the car, although he did not approach the group, but simply:
called over 10 Enver and Camil. The Panel concludes thar this discrepancy is
an irrelevant error of memory. in which regard Sabaheta Ramié testified thai
she was in poor physical health and exhausted at the time. Secondlyv. Wimness
Subaheta Rami¢ stated thar the Accused addressed Enver bv his surname.
‘Kulovac'. To the extent that this sounds similar to his nickncun_e‘:-fl_(;;?b‘%'. the




Panel concludes that this corroborates Mula Kuswra's account of how the
Accused addressed her son: when hearing the Accused’s comments, Sabaheta
Ramic simply assumed the Accused was using Enver's full surname. Thus. in
the crucial aspecis, the testimony of these witnesses is consistent and serves 10
corroborate the fuacts which the Panel finds 10 establish the criminal liabiliry of
the Accused.

With regard to the murder of Enver Kulovac and Camil Kopié, the Indictment
charges the Accused as a co-perpetrator in conjunction with Article 29 BiH
CC. In the absence of further evidence as to what happened o these men afier
their arrest by the Accused, 1the Panel cannot conclude bevond doubt that the
Accused made «a decisive contribution to their murders, nor that he specifically
intended their deaths. The evidence suggests the sole fact thar he and another
soldier forced him to enier the car. It follows from the presented evidence that
his action is limited to that alone. If one considers the evidence presented on
the Counits of the Indictment for which the Panel has found the Accused
responsible, a simple conclusion to follow is that the deprivation of liberty and
taking civilians 1o the premises where they were rounded up for the purpose of
obtaining certain information and beaten thereafter are specific actions by the
Accused on several occasions and constituting some sort of patiern in his
behavior. Although the Accused is charged with the killing of persons who
were taken away in several Cownis, his involvement in any of the killings was
not proven in any of the Counts. Therefore. as the Panel did not receive
evidence with respect to this Count determining the Accused’s additional
activity apart from the one related (o the iaking away of these hwo persons, the
Panel was unable 10 arrive at a reliable conclusion thar he is liable as a co-
perpetrator for their deaths.

The Panel did not accept the proposal by the Defense for presentation of
evidence through exhumation and DNA analysis of moral remains of Enver
Kulovac that were recovered in the Zepa area. The Panel believes that this is a
redundant proposal bearing in mind the fact that Enver Kulovac disappeared
since 16 June 1992 when he was deprived of liberty by the Accused. Moreover,
the Panel did not find the Accused to be responsible for the killing of Enver
Kulovac, rendering this piece of evidence irrelevant 10 deiermine the criminal
responsibiline of the Accused relative 1o other actions with which he is
charged.

As regards the remaining presented evidence in relation 10 all counis of the
Indictment, the Panel has evaluated it, but finds thar it had no decisive
influence on the ruling. PO
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8. The Indictment charges the accused with the criminal offense of Crimes
against Humanity defined under Article 172(1)(h)-persecution. under each
Count of the Indictment. However, afier consideration of all the actions of the
accused, it became obvious that they all constitute a single criminal offense of
persecution consisting of several criminal actions or modes of perpetration,
The Panel arrived at such a conclusion because:

I. Al actions of which the accused has been found criminally responsible
by the Panel constitute the criminal offense defined under Article 172
CC;

The accused commined all those actions with the intention to
discriminate against the victims on political, ethnic andfor religious
grounds; and

3. Contrary to international law, the accused intended and seriously

deprived the victims of their fundamental rights.

(L)

Where the definition of the act of persecution includes:

* Severe deprivation of fundamental rights;

o O any idemifiable group or collectiviy (including representarive
attacks on individuals 1argeted specifically because of their membership
of such a group):

o With imient 10 commit the underlving offense; and

A specific intent 1o discriminare on the grounds of the group s political,
national, ethnic. cultural or religious identin:

* In connection with any offense listed in Article 172(1). anv other offense

listed in the CC or any offense falling under the competence of the
Court of BiH.

For each Count of the Indiciment for which the responsibility of the accused
was determined, it was found that his actions included his direct intent. The
accused was aware of each particular action he commiited, and with s both
verbal and non-verbal expressions he showed that he had wished 1o conimit
the acrions concerned.

By their nature, the actions of the accused by which the offense was committed
are as follovs: deprivation of liberty. torture. rape, forcible ransfer and
desiruction of propertv. They are all in contravention of theprohibitions
prescribed under Ariicle 3 of the Geneva Convention and therebv eoniiin
severe deprivation of the rights of individuals and. in certain ca.
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It arises from each Coumt of the Indictment for which the accused is
responsible that the offense was committed with the necessary element of
discrimination by the accused against an individual/group on the grounds of
their ethnicity and religion.

Thus in relation 10 Count | of the Indictment, the Panel has determined that
the accused intentionallv and unlawfully deprived wimess A of her libery,
aided in her rape and thus aided in her torture in violation of subparagraph (f)
of the same article of the CC of BiH resulting from the criminal offense of
rape. Witness A is a Bosnian Muslim, the first of many 10 be arresied and/or
detained by the accused and the Panel concludes that it is clear from the
circumstances of her arrest and detention that she was being singled out for
mistreatment as «a representative of a large Bosniak population residing in
Visegrad. It is indispuiable from the insulis and degrading comments made by
the accused. which referred to the political leaders of the Serbs and Bosniaks
respectively and to the Christian religion, that he deprived witness A of her
libertv because of her affiliation with a specific religious and ethnic group.
namelv, Bosnian Muslims. This is also nue for Junuz Tufekéié who was 1aken
with her on the same dayv to the police station for interrogation, where they
were detained.

It is evident from the nature of the acts established in respect of Count 2 thai
the accused was responsible for intentionally and severely depriving Kemal
and Suvad Dolovac of their fundamemal rights by depriving them of their
liberty and iaking part in their beating. Further, in light of both the questions
asked of the brothers while ar Donja Lijeska and the degrading insults used
towards them throughout their captivitv. i1 is indisputable that they were in
fact targeted because of their Bosniak ethnicity. The accused’s behavior, while
he was in their presence, included cursing and insulting the brothers and their
Sfamily. which if seen as part of a whole, denionstrates that he was aware thai
his captives were Muslims and was discriminating against them as such and
thar this was exactlv the reason why thev were treated as described in the
statements of witness Dolovac.

In addition to that. in respect to Count 3 of the Indiciment. the evidence
suggests a larger operation 1o round up all the Muslims in Kabernik in which
the accused participated. The criminal offenses established in respect 1o this
Count must be viewed in this context. In this light. it is clear that wimess B's
son and husband, M.M and H.M., were deprived of their liber1y: (md»nnsn eared
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because thev were representatives of a large Bosniak populanon':
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Visegrad. In light of the accused’s discriminatory behavior towards other
Bosniaks, detailed in Counts | and 2. and the fact that witness B's son and
husband were of Bosniak ethnicitv, the Panel finds it bevond doubi that the
underlving offences were commitied with discriminatory intent on the part of
the Accused.

In view of the facts established above in respect of Count 4, the Panel finds it
indisputable that the group of male civilians that were forced 10 march from
their homes to the school in Orahovei consisted exclusively of Mustims. The
circumstances of their apprehension demonsirate that they neither joined nor
remained with the group of their own free will. The constant shooting and
burning of houses en route created an intimidating and hostile environment
which underscored 10 the civilians that they were not free to leave the column.
The facts established above clearly: demonsirate that the accused made a
decisive contribution io the severe deprivation of libertv of these civilians. He
was present ai various stages throughout the lengthy: march, personaily forced
Saban Ajanovié 1o join the group, and further, carried out acts which
comributed to the threatening atmosphere (burning houses having checked
and learned that they belonged 10 Muslims). It is obvious that these civilians
were discriminated against on the basis of their ethnicity and that the accused
burned nvo houses onlv because they belonged 10 the Muslims. Moreover. it is
clear from the Serb ethnicity of those escorting or participating in the convoy
and the behavior of those individuals as detailed above, that this Jorcible
transfer was committed with discriminatorv intent. [n addition to thar. the
Accused was present during the beating which followed in Orahovei when
Suvad Dolovac and another man were beaten. As it has been already
established, all his actions show that on that relevant day he was one of the
executors of the plan who 100k the group of Muslims 10 the school. His overall
conduct gave an impression and meant that he agreed with the entire incident
and thar he shared the intent of other Serb soldiers — 10 place Muslim Bosniak
civilians in an unequal and subjugated position solely on the grounds of their
ethnicity and religion, because the relevant column of men who were 1aken 1o
the school did not include a single member of other ethnicity or religion except
men — Bosniak Muslims.

In relation to Count 5 of the Indiciment. it is clear that the actions of forcible
transfer of the population from Visegrad were also commined with
discriminatory inteni. The persons who were ransported on the convoy were
Bosniak Muslims. Forcible iransfer of this group of civilians was part of a
plan to “forcibly ransfer* Muslim population from Visegrad. In particular,
the accused’s comment referring 1o Alija’s state demonstrates his porse




discriminatory intent and his agreement with the plan of forcible transfer.
Also, the same applies 10 the imprisonment of men. who had been separated
froni the women and children and 1aken further. The complicity of the Accused
in this part, also. included a clear intent 10 discriminate against men — they
were all Bosniak Muslims and the accused’s comment given to women as an
answer 1o their pleas 10 free the men, when he said someihing like they would
be returned when they get “their men’ back, shows the nature of the accused’s
acrion and his making a distinction benveen “owr" and “their” people without
referring 1o soldiers, because all the captured Muslims Bosniaks on the bus
were civilians.,

Finally, it is also clear from the actions referred to under Count 7 of the
Indicument that there are elemenis of discrimination on the part of the accused
on ethnic grounds against the persons whom he deprived of liberty. On the
basis of the accused’s insults and the fact that he knew LEnver Kulovac. it is
clear that he was aware that his captives were Bosniak Muslims and was
rargeting them as such. The Panel concludes that the accused intentionally
sought to discriminate against these men on the basis of their ethnicity and
religion, and thus this severe deprivation of their fundamental right to liberry
amounted 1o a criminal act of persecution.

Therefore. although the Indictment qualifies the act of persecution in respect
of each individual count of the Indictment, iaking inio account that the actions
of the accused referred to in Courts 1-5 and Count 7 of the Indiciment were
directed exclusively against the Muslim civilians, the Panel finds that it is
necessarv 10 qualifi the overall actions of the accused as a single act -
persecution, because this is effectively: one act regardless of the number of
perpetrated actions during one time period. Each individual action of the
accused constinutes a flagranm violation of individuals '’ fundamental rights and
such actions cannor be viewed as an isolated incident, bur exclusivelv as a
whole which, through the described actions, has only one goal -
discrimination. In regard of all actions mentioned above, where his crininal
responsibilirv has been established, the accused acied with direct inteni, aware
that by the cited actions he was violating the rules of international law, but
nonetheless wanted the commission of those acts. The Panel finds that all of
the cited actions, regardless of the number of actions in this particular case.
constitute a single criminal offense — Crime against Humanity — Persecution.

There are numerous examples in the jurisprudence of the ICTY where several
actions were characterized as a single offense - Crime against Humanity -
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Persecution’. and this Court itself decided similarly in several cases where
. !
Jinal verdicis have been handed down'®

9. In conmrast 1o the foregoing, the Panel did not find sufficient evidence to
convict the Accused of the charge under Count 6 of the Indictment. whereby he
was charged with the criminal offense of Crimes against Humanin: under
Article 172 (1){()-1orture, (h)-persecution and (k)-other inhumane acts. This
Count of the Indictment is solely based on the testimony of witess C.
However, wiiness C's idemification of the accused as a perpewraior is
insufficient. Witness C pointed out that he was tortured by an unknown person
identified by nvo women from Visegrad as the accused. Because he was afraid
to look directly at the perperraior, the witness's physical description of him is
vague. He does remember thar the perpeirator was wearing a red berer, bur
that is also problematic since no other witness who testified about any of the
accused's offenses ever mentioned that he wore such a har. Furthermore.
witness C was unable to identify the accused as the perpetrator in the
courtroom due to poor evesight. Finally, there was no indirect evidence Sfrom
which the Panel could conclude thai the perpetrator was in fact the accused,
such as the presence of other identified co-perpetrators vwhose connection with
the Accused is known based on descriptions from other counts of the
indictment, for instance, the presence of Milos Pantelié or Novo Rajak.
Therefore. since the Prosecution has failed 10 present any additional evidence
indicating that it is the Accused who is responsible for the commission of the
offense under Counr 6 of the Indictment. the Panel has ruted as set Jorth in the
operative part herewith,

10. Application of the Substantive Law

In terms of application of the substantive law (o be appiied in the case of this
criminal offense. in the context of the time of the perpetration of the eriminal
offense. and bearing in mind all the objections by the Defense 1o thar effect. the
Panel has ruled as set forth in the operative part herein with the application of
the following provisions:

Article 3(2) of the CC of BiH - principle of legaliry — defining the principle of
legality, reads: ,. No punishment or other criminal sanction may be imposed on

® Prosecutor vs. Rudosav Krstié. Appellate Chamber Judgmen, paragraphs 231 - 232+ Prosveutor vs,
Vasitjevié (2002). paragraph 247: “When considering whether un act or omisyion satisfies this threshold {..)
acts should not be considered in isolation but should be examined in their context and with cottvideration of
their cumulative effect. ”'; AP

' Court of BiH. criminal case No. X-KR/05/16 Paunovi¢. Verdict of 26 May 2006, and C
KRZ/05/49 Samard2i¢ Verdict of 13 December 2006; '
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anyv person for an act which, prior to being perpetrated, has not been defined
as a crininal offense by law or international law. and for which a punishment
has not been prescribed by law ™.

The acts of perpetration of this particular offense were committed in 1992, at
the time when the law in effect was the CC of SFRY, which did not recognize
the criminal offense with a separate name - Crimes against Humanity - as a
separate offense. The new CC of Bitl defines thar offense as a separate
criminal offense. According 10 the theory of lavw. the law which is in effect ai
the time of the commission of an affense which does not qualify thar offense as
a criminal offense should be considered a more lenient law. In that case there
would be an obligation 1o apply a more lenient law because in case the law is
amended in relation 10 the time of the perpetration of the offense. following the
principle of legality. it would be necessary to apply the previous criminal code
in effect. while retroaciive application of the criminal code to the detriment of
the perpetrator would be prohibited.

However. in terms of the criminal offenses of Crimes against Humanity, which
was not defined by the laws which were in effect in Bosnia and Herzegovina
during the conflict benveen 1992 and 1993, the Panel finds thart this criminal
offense is covered by the international customary law which was in effect ar
the time of perpetration, and in addition 1o that, it was also defined by the then
CC of SFRY through individual criminal offenses wuncler Articles 134 (Inciting
Narional, Racial or Religious Haired. Discord or Hostiliry), 142 (War Crime
against the Civilian Population). 143 (War Crime againsi the Wounded and
the Sick). 144 (War Crimes against Prisoners of War). 145 (Organizing and
Instigating the Commission of Genocide and Wear Crimes). 146 (Unlawful
Killing or Wounding of the Enemy). 147 (Marauding), 154 (Racial and other
Discrimination). 155 (Establishing Slavery Relations and Transporting People
in Slavery Relation) and 186 (Infringement of the Equaliry of Citizens). Thus,
although Article 172 of the CC of BiH now prescribes this gffense as a
separate criminal offense, it did exist even at the time of perpetration of the
offense in the sense that it was prohibited by international standards and,
indirectly, through the cited offenses in existence at the time.

The customary status of punishabilin: of crimes against humanity and the
impuiation of individual criminal responsibility for its commission in 1992 has
been confirmed by the UN Secretarv General', International Leaw

" UN Secretary General Report on parngroph 2 of the Security Council Resolution 808, 32
paragraphs 33-34 and 47-48: )




Commission'”. as well as the case law of the ICTY and the International
Criminal Tribunal for Rwanda (ICTR)". These institutions established that the
punishability of crimes against humanity represents an imperative standard of
international lenv or ius cogens', therefore there appears indisputable that in
1992 crimes against humanity were part of international customary law.

Article 4a) of CC of BiH refers 1o ., general principles of international law .
Since neither the international law nor the European Convention recognize
such an identical concept, this term actuallv represents a combination of. on
one hand, “principles of international lavw” as recognized by the UN General
Assembly and the International Lavww Commission and on the other hand
“general principles of law recognized by the community of nations” as
recognized by the Statute of the International Court of Justice and Article 7(2)
of the European Convention.

Principles of International Law as recognized by the General Assembly
Resolution 95 (1) (1946} and the International Law Commission (1950) apply
10 the .. Charter of the Nuremberg Tribunal and Judgment of the Tribunal” and
thus also to crimes against humanitv.

"Principles of the International Law recognized in the Charter of the
Nuremberg Tribunal ™ and “in the Judgment of the Tribunal” adopied bv the
International Law Commission in 1950 and submitied 1o the General
Assembly. Principle Vl.c. stipulate Crimes against Humanitv as a crime
punishable uncler international lenv. Principle I stipulates that: “Any person
who commits an aci which constimies a crime under imernational law is
responsible therefor and liable 10 punishment". Principle 1l stipulates that:
“The fact thar internal law does not impose a penaliy Jor an act which
constitutes a crime under international law does not relieve the person who
committed the act from responsibilitv under imternational lanw ™. Therefore.
regardless of whether it is viewed from the position of the cuscomary
international law or the position of “the principles of international law Yt is
indisputable that Crimes against Humanirv constituted a criminal offense in
the relevant time period or more preciselv. that the principle of legalirv has
been satisfied.

"* iniemational Law Commission. Commentary on the Draft Code of Crimes ngains! the Peace ond Security of
Mankind (1996), Article 18.

" {CTR. Trial Chumber Akuyesu, 2 September 1998, puragruphs 563-577: U

** International Law Commission. Commentary 1o Draft Articlcs on Responsibility of States for, Intérnationally
Wrongful Acts (2001), Anticle 26.




The legal ground for prosecution or punishment of criminal offenses pursuant
10 the general principles of international lavw is provided under Article 4a of
the Law on Amendments to the Criminal Code of BiH (Official Gazeite BiH,
No. 61/04) which prescribes that Articles 3 and 4 of the Criminal Code of Bill
shall not prejudice the wial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according to
the general principles of international lawe. By this Article, the provision of
Article 7(2) of the European Convention has been adopred in its entirery and
thereby ensured an exceptional derogation from the principle referred 1o in
Article 4 of the Criminal Code of BiH, as well as derogation from mandatory
application of a more lenient lenw in proceedings which constitute criminal
offenses pursuant to international law, such as the proceedings against the
accused. because it concerns charges which include a violation of the rules of
international law. In facl. Article 4a of the Law on Amendments 1o the
Criminal Code of BiH is applicable 10 all criminal offenses falling under the
scope of war crimes, since these particular criminal offenses are contained in
Chapter XVIi of the Criminal Code of BiH. the title of which is "Crimes
Against Humaniry and Values Protected by Imternational Law’™. Crimes
against humanity are accepted as part of international customary lav and they
constitute a non-derogative provision of international law.

When these provisions are correlated with Article 7 of the European
Convention on Human Rights (hereinafier: the European Convention) which
has priority over all other law in BiH (Article 11(2) of the Constitution of BiH),
it can be concluded that that the principle of legality referred 1o in Article 3 of
the Criminal Code is contained in the first sentence of Article 7(1) of the
European Convention. while the second sentence of paragraph | of Article 7
of the European Convention prohibits imposition of a heavier penalty than the
one thar was applicable at the time the criminal offense was committed. Thus.
this provision prescribes a prohibition of imposing a more severe punishment.
and it does not prescribe mandatory application of a more lenient law for the
perpetrator in relation to the punishment that was applicable at the time of the
comniission of the criminal offense.

However, paragraph 2 of Article 7 of the European Convention comtains an
exception from paragraph 1, for it allows a rial and punishment of any person
for anv act or omission which, ai the time when it was commitied, was criminal
according 1o the general principles of law recognized by civilized nations. The
same principle is contained in Article 15 of the Iniernational Covenani on
Civil and Political Rights. This exception is incorporated with a specific goal




of ensuring the application of national and international legislation which
came into force during and afier World War 11 with regard 1o war crimes.

Accordingly, the case law of the European Court of Human Righis (Naletilic v,
Croatia no. 51891/99. Kolk and Kislviy v. Estonia, no. 23052/04 and 4015/04)
stresses the applicability of the provision of paragraph 2 rather than of
paragraph | of Ariicle 7 of the European Convention, when such offenses are
in question, which also justifies the application of Article da of the Law on
Amenciments to the Criminal Code of BiH in these cases.

Also. this issue was considered by the Constitutional Court of Bilf in the
appeal by A. Maktouf (AP 1785/06). which held in its decision dated 30 March
2007 .68. In the legislarure of any country of the former Yugoslavia there
was no possibility for imposing the sentence 1o life imprisonment or long terni
imprisonment, which the International Criminal Tribunal for the Crimes
Commitied in the Territory of the Former Yugoslavia did very often (cases
Krstic. Galié, etc.). A1 the same time, the concept of the CC of SFRY was such
that it did noi prescribe long term imprisonment or life imprisonment, but it
prescribed the death penalty for the most severe criminal offenses, and for less
severe offenses « maximum sentence of wp 10 15 vears imprisonment,
Therefore. it is clear that one sanction cannot be separated from the overall
goal which swas iniended 10 be achieved by the penal policy ar the time of
applicability of that lenw. ,69. With regard 1o thai, the Constitutional Court is
of the opinion that it is not possible to simply “remove" one sanction and
apply other more lenient sanctions and thereby practically leave the most
severe criminal offenses inadequately punished. *

The principle of mandarory application of a more lenient law, in the opinion of
the Panel. is excluded in the prosecution of those criminal offenses which ai
the time of their commission were fully foreseeable and generally known as
contrary to the general rules of international fenw.

lin analyzing the provision of Article 172 (1) of the Criminal Code of BiH. it is
obvious thar this offense is a part of one group of criminal offenses against
humanity and the values protected under international leny (Chapter XVII of
the CC Bit). This group of offenses is specific because it is not sufficient 1o
commit a criminal offense with certain physical activiry, but instead it is
required that the perperrator be aware that by the commission of the offense
he is violating international laws. and that it is assumed that the perpetrator
must be aware that the period of war, or conflicts, or atrocities, is particularly
sensifive and particularly protected by the generally accepred prhiciples of
infernational law and. as such. that offense obtains even greatei’ imporiance




and its commission bears more severe consequences than the offense
committed in some other period or circumstances. Thus, in the opinion of the
Panel. the application of the CC BiH is justified and it is in accordance with
the norms which establish standards for respecting human rights.

The meting out of a sentence is related 1o that, since Article 7 of the European
Convention on Human Rights also encompasses a regime of criminal
sanctions. Article 172(1), in addition to the listed subparagraphs of the CC,
BiH prescribes a punishment of imprisonment for not less than {0 vears or
fong-term imprisonment.

1. Sentencing

The purposes of punishment are provided for both in general and special
sections of the CC of BiH. Article 2. as a general principle. provides that
punishment musi be “necessarv’ and “proportionate’” to the “nature’ and
“degree’ of threat to protected values within the “rvpe” and “range”
perntitted under the law. In war crimes cases, the nature of risk is abvays a
serious one: however, the degree of such ihrear depends on circumsiances
specific to each case. The nvpe of sanction 1o be imposed by the Court in a war
crime case. pursuani to the law, is a punishmenrt of imprisonmeni for a term
henveen 10 and 20 years, or a long-term imprisonment benveen 20 and 45
vears.

In addition o the general principle set out in Article 2, the CC of BiH provides
Jor additional purposes and considerations that the Panel must iake inio
account in the course of ordering and pronouncing punishmenis. They include:
those relating to the objective criminal offense and its impact on the
communirv, victims included; and those relating in particular 1o the convicred
persons. The former calls for the punishment 1o be necessary and
proportionate 1o the gravity of the commined offense. The later calls for the
punishment to be necessary and proportionate to the individual offendler.

I. Punishment that is necessary and proportionate to the gravity of the crime

In regard 10 the criminal offense itself, the Panel considered the punishment
that was necessary and proportionaie 10 the foliowing statutory purposes and
circumsiances.
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(A) The senience must be necessary and proportionate to the risk and threat 1o
the protecied persons and values (Article 2 of the CC). In connection with this
purpose prescribed by the law, the Panel will also keep in mind relevant
circumstances prescribed by law, that is, the suffering of the direct and
indirect victims (Article 48 of the CC). The direct victims of this offence were:
witness A, Junuz Tufekcic. Suvad and Kemal Dolovac. wimess B's husband
and son, Islam Cero, Salko Sabanovié. witmess D. Rahima Zuki¢, Ferid Spahié,
Enver Kulovac and Camil Kopié.

The suffering of the direct victims included: the imprisonment of Junuz
Tufekcic and the rape of witness A; the imprisonment and torture of Kemal
and Suvad Dolovac and Esad Dienanovié; the imprisonment of witness B’s
husband and son: the forced marching of men from the villuges of Osojnica,
Kabernik. Holijaci and Orahovci, including Islam Cero, witness D and Salko
Sabanovié, their imprisomment and severe deprivation of liberty and the
physical abuse of some of them; the forcible transfer of hundreds of Muslims
Jrom Visegrad. including Rahima Zukié and Ferid Spahié: and the severe
deprivation of libertv of Enver Kulovac and Camil Kopié.

The suffering directly inflicted on these victims caused suffering to their
Samilies and their communities as well. 4 large number of famih members of
direct victims endured mental anguish from observing their male relatives
tlegally apprehended and forced from their homes, never to return o them.
Moreover. wilness B continues to suffer from her memories of having been
Jorced to participate in her son’s apprehension because of the accused’s
threats to burn alive other familv members. including her son's pregnant wife.
The mental suffering of these families is continuous and incalculable. in
addition, the accused’s actions against the direct victims also had a negaiive
impact on the communities in which they lived because they contributed 1o
attempis of forcible wansfer of the Muslim population Srom the Visegrad area.
and confirmed 10 the families and neighbors of these victims that they could
not continue to live in rheir homes and comnunities. As a result, the culture o

the villuges. hamlets and a wider area of Visegrad was significantly changed
and these families and neighbors lost their homes, conmunity and way of life.

The sentence must be proportionate to this degree of suffering and, in addition,
it must be sufficient 10 (B) deter others from committing similar crimes
(Articles 6 and 39 of the CC). The purpose of criminalizing the acts of this
tvpe committed by the accused as crimes against humanity under international
law is to prevent those engaged in widespread or svstematic attacks 1o engage
in this prohibited form of conduct. That purpose will nor be mel.if those who




conunil such acts are not punished sufficiently to put others involved in future
conflicts on notice thai there is a serious price 10 pay for using the cover of
violent conflict. or the emotions generated by it, to violate the law. The
sentence must also reflect that. in times of conflict, the persons involved
continue 10 have the legal responsibility to obey the law. even if thev are
ordered by superiors to commit crimes. The accused's conduct aptly
demonstrates that withourt the willing involvement of subordinates. it would be
impossible for those superiors who conceive a widespread and systematic
attack 1o successfully persecute and terrorize an entire people.

In addition, this senience musi reflect (C) the community condemnation of the
accused's conduct (Article 39 of the CC). The community in this case is the
people of Bosnia and Herzegovina and the international community who have.
by domestic and international law, made the conduct of this nature a crime
against humanity. These communities have made it clear that these crimes.
regardless of the side which commined them or the place in which they were
commitied. are equally reprehensible and cannot be condoned swith impunity.

The sentence must also be necessary and proportionate to the (D) the
educational purpose set out in the law. which is to educate on the danger of
crime and the fairness of punishing perpetrators (Article 39 of the CC). Trial
and sentencing for this activiny must demonsirate not only thal crimes
perpeirated in time of war will not be iolerated. but thai the legal solution is
the appropriate way 1o recognize the crime and break the cycle of private
retribution. Reconciliation cannot be ordered by a court. nor can a sentence
mandate it. However, a sentence that fullv reflects the seriousness of the aci
can contribute to reconciliation by providing a legal. rather than violen.
response; and thus promote the goal of replacing the desire for private or
communal vengeance with the recognition that justice is achieved. The crime
of persecution creates a danger not onlv 1o the immediate victims. bur to
society as a whole in that it contributes 10 an atmosphere of lawlessness.
where the rule of law is undermined and those people who identify with the
aggressor are encouraged o act with impuniry.

All of these considerations relevant to the criminal acts commiitted by the
Accused lead the Panel to conclude that a necessary and proportionaie
sentence reflecting the graviry of the crime iiself should be 15 years.




I1. Sentencing that is necessary and proportionate 1o the individual offender

However, sentencing considerations must also take into account the stantory
requirement of fairness (Article 39 of the CC) and the individual
circumstances not only of the criminal act but also the criminal perpetrator.
There are nvo statutory purposes relevant 1o the individual convicted of the
crime: (1) specific deterrence to keep the convicted person from offending
again (Articles 6 and 39 of the CC). and (2) rehabilitation (Article 6 of the
CC). Rehabilitation is not only a purpose that the Criminal Code imposes on
the Court, bui it is the only purpose related 1o sentencing. recognized anc
expressly required under imernational human righis law 10 which the Panel is
constitutionally bound: Article 10.3. of the ICCPR: “The penitentiary svstem
Shall comprise treatment of prisoners the essential aim of which shall be their
reformation and social rehabilitation,

There are a number of stanuory considerations relevant to these purposes as
they affect the sentencing of the individual convicred person (Article 48 of the
CC). These include: degree of liabiliry; the conduct of the perpetrator prior to
the offense, at or around the time of the offence and since the offense,; motive;
and the personality of the perpenator. These considerations can be used in
terms of aggravating or mitigating circumstances of the sentence. as the facts
warrant. The point of these considerations is to assist the Panel in deternining
the sentence that is not only necessary and proportionate for the purposes and
considerations already calculated in connection with the act itself and the
effect on the community, but 1o tailor that sentence to the dererrent and
rehabilitative requirements necessary for the particular offender.

(4) The degree of liabiliny in this case is a mitigating factor. The evidence
establishes that the Accused was nor a decision-maker, but rather a soldier of
a low rank, carrving out orders given 1o him, and who did not devise anv of the
crimes in which he willinglv participated. That having been said. it is clear
that the Accused was permited some degree of autonomy regarding the
manner in which he executed his orders, choosing 1o be violent and aggressive
in his actions. However, as the Prosecutor pointed out in his closing argument,
given the sentencing limitations within which we are consmained by law, our
senience musi recognize that there are others whose responsibility was greater
and for whom greater sentences should be reserved.

(B) The conduct and personal circumstances of the Accused prior to, during
and after the commission of the offence. present facts both' iir.ierms of
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aggravating and mitigating circumstances, and are relevant 1o considerations
of deterrence and rehabilitation.

(1) Before the offense

Various Prosecution witnesses, in particular witness D and Suvad Dolovac,
attest 1o the fact thar the Accused drank excessively before the war. The
accused stared that wupon his return from JNA service in 1982, and in
particular during April = June 1992, he would drink almost every day. Witness
D stared that the accused used offensive language when drunk and used ro get
into fights ar local fairs. On the other hand, there was evidence that he vwas
nonetheless conscientious in carrving owr his emplovment duiies. In fact he
had positive social interactions with some of his Muslim neighbors. including
artending dances and community activities with them and drinking with them
in social situations.

(2) Circumstances surrounding the offense

The evidence establishes a certain persistence and sadism to the accused's
acts. The suffering caused by his discriminatory anitude has already been
calculated in considering the graviry of the offence and will nor be calculated
nvice. However, in addition, he engaged in gratuitous cruelty toward both his
direct victims and their families that went bevond what was necessary in
carrving out the unlawful orders. This is demonstrated by comments and
insults made, which were unnecessary to the task ar hand. For example, at
Isevi¢ Brdo (see Cowmt 5), the accused saw fit 1o tawn the distressed wives and
mothers, despite the fuct that the act of separating the men had already been
compleied, the buses were about 1o depart and there was no longer a need to
maintain order through such verbal instructions. Similarlv. the accused’s
misireaiment of his colleague’s wife, Kada Sehié¢, who weni 10 him for
assistance and information. leads the Panel 1o conclude that the accused 1ook
pleasure in demonstrating his authority through cruel behavior. This is
particularly reprehensible since as a reserve police officer his dutv was 1o
protect civilians, and as a 31 vear old man ar the time, his actions cannot be
excused by either vouth or inexperience.

(3) Circumstances since that time

The accused ceased his participation in the war only because of serious
injuries. These injuries have left him completelv disabled. and have resulied in
his hospitalization for a series of surgeries 10 his face over the period benveen
June 1992 and the present. He continues 1o suffer from his disability and will
likely need additional medical care interminently for the rest of his life. He is
without a lower jaw and teeth, which results in physical deformity-as’well as
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serious difficulty in maintaining nurition, which in non has led 10 a
deterioration of his general health. It is unlikely that he will ever be able 10
maintain any emplovment in the future. He is wmmearried,

(4) Conduct during this case

The accused behaved with decorum during the course of the ial and did
nothing personally 1o aggravate witnesses, nor did he show disrespect 10 any
witness or the Panel. However, he did not display any remorse for his actions
and was persisient in denying his involvement.

(C) Motive in this case is synommous with the intenr 10 discriminate on ethnic
and religious grounds, and has alreacy been considered as an element of the
offense. and therefore will noi be considered again as an additional Jactor of
aggravetion.

(D) The Panel has no evidence regarding the personality of the accused other
than that revealed by his actions in committing the crime and that which could
be observed from his behavior in the courtroom, both of which have been
discussed above.

Therefore in evaluaring the relevant circumstances, bearing in mind the
magnitude of punishment’ set out on Article 48(1). for the reasons explained
above the Panel concludes that both extenuating and aggravating
circtmsiances exisi. The degree of injury 10 the protecied object was already
calculated in Part One of this sentencing analysis when considering the
gravity of the offense itself and will not be ‘counted’ nvice. The aggravating
circumstance having to do with the accused himself is the cruelty in his
manner of committing the offense. Extenuating circumsiances considered by
the Panel include his low position in the command structure, his lack of any
eriminal involvement before or after the war. and the extent of his injuries and
their long-term nature. On balance, the Panel concludes thar the exteniating
circumstances should be reflected in the sentence and that they do. to some
evieni. require a reduction of the sentence in relation 1o the one caleulated
solelyv on the basis of gravit: of the crime itself.

Deterrence and Rehabilitarion

The length of a sentence and the time spent in jail as punishmeni for the crime
are legitimate deterrents in most cases. Thev provide the offender with an
opportunity to consider the effects of his actions on victims, 1o reflect on his
past mistakes, to make amends for his criminal actions, and consider the ways




to improve his life swhen released so as not 10 have to ever return 1o jail in the
Suture.

The experience of the years since the offense, when the accused lived in an
ethnically cleansed communiry wweithour criminal incident. are evidence thar
under similar living condition he would probably not commir further crimes.
However, it cannot be guaranteed that the community in which he lived would
not in the furure presemt him with challenges to his expressed ethnic
prejudices. Therefore, a risk of repetition of criminal activity toward the same
people he victimized during the war cannot be ruled owr. For that reason,
rehabilitation, a statutory purpose for sentencing. is also a very real necessity
in this case.

Therefore, having in mind the particular rehabilitative needs of the Accused,
and the need 1o deter him from furure criminal activity. as well as the
calcularion of the gravity of the offence reasoned in Part I, and the extenuating
circumsiances reasoned above, the Panel concludes thar the sentence which is
necessary and proportionate 10 meet all of the starutory purposes is 12 vears.

Pursuant 10 Article 56 of the CC of Bilf, the time the accused spent in pre-wial
custody based on this Court’s Decision from 11 July 2006 uniil he is commited
10 serving his sentence, shall be credited toward the pronounced sentence of
imprisoment.

Pursuant to Article 188(4) of the CPC of BiH, the accused shall be relieved of
the durv 1o reimburse the cosis of the criminal proceedings and the cited costs
shall be paid by the Cowrt of Bil, which the Panel decided bearing in mind the
fact that the Accused does not have good income and thar he is not able to pay
the costs of proceedings.

Based on the foregoing. the Panel reached the verdict as quored in the
operative part pursuant to Article 285(1) of CPC of BiH and Article 284(1)(3)
of the CPC of BiH.

PRESIDENT OF THE PANEL

Judge Hilmo Vucinié




Record-taker:

Dienana Deljki¢ Blagojevié

LEGAL REMEDY: An appeal from this Verdict shall be permissible with the
Appellate Panel of the Court of BiH within 15 (fifteen) days from the day of the
receipt of a written copy of the Verdict.

! hereby confirm thar this document is a true ranslation of the original written in Bosnian/Serbian/Croution
language.
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