Proactive assessment of prospects is
required at all stages of litigation

By Grace Nicholls
3PB Barristers

Introduction

This is a case summary concerning the Employment Appeal Tribunal decision in the case of
Huntley v Siemens Healthcare Limited [2025] EAT 152 heard on 1 July 2025.

The Rules

1. Under Rule 76, Schedule 1 to the Employment Tribunals (Constitution and Rules of
Procedure) Regulations 2013 ("the Rules") (now in Rule 74 of the Employment Tribunal

Procedure Rules 2024) a Tribunal may make a costs order in the following circumstances:

(a) a party (or that party’s representative) has acted vexatiously, abusively,
disruptively or otherwise unreasonably in either the bringing of the
proceedings, or part of it, or the way that the proceedings, or part of it, have

been conducted,
(b) any claim, response or reply had no reasonable prospect of success, or

(c) a hearing has been postponed or adjourned on the application of a party

made less than 7 days before the date on which that hearing begins.

2. If the threshold is satisfied, the Tribunal should go on to consider whether to exercise its

discretion.

3. This appeal focused on (b), namely that the claim had no reasonable prospect of success
and whether the time for assessing whether a claim had no reasonable prospect of

success can be other than at the outset of the proceedings.
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Employment Tribunal

4. The Claimant worked for the Respondent as a field service engineer from May 1992. On

3 April 2020, whilst still employed by the Respondent, he brought an employment tribunal
claim making various allegations of disability discrimination and a whistleblowing detriment
claim. Before those claims had been determined, he was subject to a disciplinary process
which culminated in his dismissal for gross misconduct in August 2020. He brought further
claims of unfair and wrongful dismissal, victimisation, unlawful deduction from wages,
additional allegations of disability discrimination and further allegations of whistleblowing

detriment. He relied upon a spinal injury, depression and anxiety in his claims.

The Liability Hearing

5. The Final Hearing in this matter was held over two periods, April 2022 and November

2022. The Claimant represented himself for the hearing in April, and was represented by
Counsel for the November hearing. The Respondent was represented by Counsel

throughout.

. At the conclusion of the Final Hearing, the Claimant’s claims had been somewhat reduced
and he had withdrawn a number of claims. The claims which were to be determined by the
Judge and panel members were claims of discrimination arising from disability, a failure to

make reasonable adjustments and unfair dismissal.

The Tribunal dismissed all of the claims which remained. The decision on liability was

summarised at paragraph 8 of the EAT judgment.

The Tribunal, in their judgment, also summarised how the claims had progressed during
the course of the April and November dates. The following matters were drawn out by the

Tribunal:

a. April 2022: On day 1 the Tribunal had expressed concern to the Claimant over how

his complaints were framed.

b. April 2022: on day 2 the Tribunal asked the Claimant to reflect on the matters identified
for his s15 claim and expressed further concern over the whistleblowing detriment and
victimisation claims. The Tribunal permitted time to allow the Claimant him to take legal

advice.

c. April 2022: on day 3 changes to the list of issues were discussed.
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d. April 2022: on day 5 the Tribunal noted the Claimant acknowledged one of the
detriments was said to have taken place before the first protected act but would not

accept its removal.

e. April 2022: on day 6 the Claimant, under cross examination, accepted he couldn’t
identify any of the detriments in the List of Issues as having been caused/contributed
to by the making of the alleged protected disclosures and maintained his claim of
automatic unfair dismissal despite accepting he had no evidence to support his

contention.

f.  April 2022: on day 6 the Tribunal noted they had drawn the Claimant’s attention to

serious concerns they had about his evidence and where that left his claims.

g. April 2022: on day 7 the Tribunal repeated their concerns to the Claimant, before

adjourning to November 2022. He was encouraged to seek legal advice.

h. November 2022: on day 8 the Tribunal questioned the Claimant’s counsel, who now
represented him, on the claims of victimisation and automatic unfair dismissal. Earlier

concerns were repeated.

i. November 2022: on day 10, having heard evidence from the Respondent’s witness
who dealt with the grievances, the Tribunal raised with the Claimant’s counsel their
concern about the link between the handling of the grievances and matters arising in
consequence of the Claimant’s disability. The Claimant’s counsel was invited to

consider this prior to closing submissions.

j- November 2022: on day 11 the Claimant’s counsel was granted time to discuss claims
with the Claimant and he reduced the claims down to those eventually determined by
the Tribunal.

The Costs Application

9. The Respondent applied for costs on the basis that it had been unreasonable for the
Claimant to have continued in his claims for discrimination arising from disability (s15 EqA
2010), reasonable adjustments (s20/21 EqA 2010), victimisation (s27 EqA 2010) automatic
and ordinary unfair dismissal after the April 2022 hearing. It was said that, at that point, the
claims had no reasonable prospect of success. The Respondent said that the Claimant
should have realised those claims enjoyed no reasonable prospects of success in light of

the Tribunal’s indications and a costs warning letter of 26 July 2022 from the Respondent.
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10. The sum sought was £7,500 for Counsel's fees for attendance at the November 2022

hearing. Costs were awarded to the Respondent at a hearing in November 2023.

Employment Appeals Tribunal

11.

12.

The Claimant sought to advance five grounds of appeal:

Ground 1: That the Tribunal failed to explain adequately, or at all, the basis on which it
had concluded that all of the Claimant's claims had no reasonable prospects of success

("the Reasons Challenge”).

Ground 2: The Tribunal failed to consider firstly whether the threshold for making a costs
order had been established, before considering whether, in the exercise of discretion,

costs should be awarded ("the Approach Challenge”).

Ground 3: The Tribunal wrongly construed Rule 76(1)(b) of the Rules as permitting a
Tribunal to make a costs order in circumstances other than where the claim or response
had no reasonable prospect of success from the outset based on the contents of the claim

or response ("the Construction Argument”).

Ground 4: The Tribunal failed to take into account a material factor, namely the

Respondent's failure to apply for a strike out of the claims ("the No Strike Out Point").

Ground 5: Finally, the Tribunal failed properly to exercise its discretion by failing to make
findings on, or weigh into the balance, the following: (a) the fact Mr Huntley was a litigant
in person and unrepresented in April 2022; (b) the absence of an application by the
Respondent to strike out or seek a deposit order; and (c) that evidence was required of
the Respondent to establish the reason for Mr Huntley's dismissal (given that dismissal
was admitted) and so all the circumstances were before the Tribunal before fairness was

assessed ("the Exercise of Discretion Argument”)’.

The Judge dealt with Ground 3 first. It was stressed that a staged approach was required

to costs applications, as follows:

i.  First, the Tribunal must consider whether one of the costs thresholds set by the Rules

have been crossed. If not, that is an end of the matter.

" Paragraph 17, EAT judgment
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ii. Second, if a relevant threshold has been crossed, then the Tribunal must consider
whether, as a matter of discretion, the Tribunal should in principle make a costs
order... When so considering, the Tribunal must taking into account all the legally

relevant circumstances, which may include the paying party's ability to pay.

iii. Third, if the Tribunal has decided in principle to make a costs order, it must then
consider what amount to order (or whether to order the whole or a specified part of
the costs with the amount to be determined by detailed assessment)... Again the

Tribunal may consider the paying party's ability to pay.?

13. On behalf of the Claimant, it was argued that, in respect of no reasonable prospects of
success, a Tribunal is not permitted to make a costs order unless the claim or response
lack such a prospect from the outset. Reliance was placed on passages from Radia v

Jefferies International [2020] IRLR 431, including paragraph 65 as follows:

65. | should say something further about how the Employment Tribunal should
approach an application seeking the whole costs of the litigation, on the basis that the
claim "had no reasonable prospects of success" from the outset. It should first, at stage
1, consider whether that was, objectively, the position, when the claim was begun. If
so, then at stage 2 the Tribunal will usually need to consider whether, at that time, the
complainant knew this to be the case, or at least reasonably ought to have known it.
When considering these questions, the Tribunal must be careful not to be influenced
by the hindsight of taking account of things that were not, and could not have
reasonably been, known at the start of the litigation. However, it may have regard to
any evidence or information that is available to it when it considers these questions,
and which casts light on what was, or could reasonably, have been known, at the start

of the litigation

14. In Radia, the EAT contrasted the wording in Rule 37 (now Rule 38) on strike out with Rule
76 (now 74) on costs. The strike out wording refers to a claim being struck out because it
“has” no reasonable prospect of success, contrasted with costs being awarded where the

claim “had” no reasonable prospect of success.

15. The EAT disagreed with the Claimant’s submissions, and determined that the observations

made by HHJ Auerbach in Radia were directed to costs applications for the whole costs

2 Paragraph 21, EAT judgment
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of the litigation. The Judge held that HHJ Auerbach was not precluding costs being

advanced on a different basis. Indeed, it was held that:

The language of Rule 76(1)(b) remains "had", and thus the Tribunal is still assessing
whether the claim or response had (judged at a point in the past, rather than when the
application is being determined) no reasonable prospect of success, but in my
judgment it does not follow that that point in the past must be the outset of the

proceedings. °

16. Finally, the EAT stressed the following:

| see nothing as a matter of construction of Rule 76(1)(b), or as a matter of principle,
to prevent an application for costs being made on the basis that, from a particular point
in time subsequent to the outset of the litigation, a claim or response had no reasonable
prospect of success (even if it might have enjoyed such prospects at an earlier point
in time). Indeed, as a matter of principle, there is good reason to construe the Rule in
this way. Doing so encourages litigants at all stages of the litigation to review
their prospects of success and ensure that they are only pursuing claims and
defences that have a reasonable prospect of success. This helps achieve the

overriding objective.? [emphasis added]

17. Ground 3 was dismissed, together with the remaining grounds.

Comment

18. This decision by the EAT should serve as an important reminder to both parties that they
must keep in mind the prospects of their claims and defences at all stages of litigation.
This may well be easier said than done, but the Employment Tribunal in this case had
clearly sought to draw to the Claimant’s attention that there were features of his claims
where he was at risk. One helpful takeaway, which applies equally to both parties again,
is that carefully thought through and targeted costs applications may well result in greater
success; it may well be easier to identify the point in which a party fell into “no reasonable
prospects” territory if costs applications are confined to a specific point in proceedings,

rather than a costs application for the entirety of legal costs incurred.

3 Paragraph 29, EAT judgment
4 Paragraph 30, EAT judgment
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This document is not intended to constitute and should not be used as a substitute for legal
advice on any specific matter. No liability for the accuracy of the content of this document, or
the consequences of relying on it, is assumed by the author. If you seek further information,
please contact the 3PB clerking team.

Grace Nicholls

Barrister
3PB Barristers

0330 332 2633
grace.nicholls@3pb.co.uk

3pb.co.uk
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